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DISTRICT OF COLUMBIA TAX COURT 
Filed : 
June 13, 1960 
GENERAL MOTORS CORPORATION 
A Delaware Corporation, 
Petitioner 


DISTRICT OF COLUMBIA, 
Respondent. 


) 
) 
v. ) Docket No. 1698 
) 
) 
) 


AMENDED PETITION 

The above-named petitioner appeals from an assessment of taxes 
against it and avers as follows: 

1. The petitioner is a corporation organized and existing under 
and by virtue of the laws of the State of Delaware and having its principal 
office at 3044 West Grand Boulevard, Detroit 2, Michigan. Petitigner 
obtained a certificate of authority to do business in the District of 
Columbia on December 21, 1954, and such certificate remains in full 
force and effect. 

2. The tax in controversy is a deficiency assessed under the 
Income and Franchise Tax Act of 1947, as amended, for the calendar 
year 1957 in the amount of $268, 585. 40 plus interest thereon of $35, 379. 40, 
a total of $303, 964.80, all of which is in dispute. Petitioner has duly 
exhausted its administrative remedies. Respondent mailed petitioner a 
notice of proposed deficiency, dated July 23, 1959, with peepee! to the 


aforesaid tax. Petitioner on August 20, 1959, filed in proper form and 
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in due time a written protest with respect thereto. The Finance Officer 


(formerly the Assessor) for the respondent held a hearing on said matter, 


which hearing was attended by representatives of the petitioner and by 
representatives of the respondent. Thereafter, respondent denied 
petitioner's protest to said proposed deficiency. 

3. The statement of taxes due was dated February 24, 1960, as 
will appear from the copy thereof hereto attached as Exhibit "A." The 
tax in the amount of $268, 585. 40 plus interest thereon in the amount of 
$34, 916. 10 was paid under protest by petitioner on May 19, 1960. Addi- 
tional interest thereon in the amount of $463.30 was paid under protest 
by petitioner on May 20, 1960. The tax isa deficiency assessed under 
the Income and Franchise Tax Act of 1947, as amended, as will appear 
from the notice of deficiency and the statement explaining the same, 
copies of which are attached hereto as Exhibits "B" and "C"t respectively. 

4. The assessment of said tax deficiency is based upon the 
following errors: 

A. The Finance Officer erred in assessing said deficiency with 
respect to activities which do not constitute a "trade or business" 
within the District of Columbia and with respect to income which 


is not derived from sources within the District of Columbia; 
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rather, petitioner's activities within the District upon 
which said deficiency assessment is based do not constitute 
a "trade or business" as defined by Section 4(h) of Title I 
of the Income and Franchise Tax Act of 1947, as amended, 
(D. C. Code, Section 47-1551c(h) ) and any income there- 
from is expressly excluded from the measure of the tax 
by Section 1 of Title X of the Income and Franchise Tax 
Act of 1947, as amended, (D. C. Code, Section 47-1580) 


and by Section 10-2(d)(1) of the amended Regulations of 


March 17, 1953, or in the alternative, by Section 10-2(c) 


(1) of the amended Regulations of July 24, 1956. 

B. The Finance Officer erred in apportioning 
petitioner's net income subject to tax by applying thereto 
Section 10-2(c)(1) of the amended Regulations of July 24, 
1956, and by including in the numerator of the apportion- 
ment formula set forth therein all petitioner's sales of 
goods destined for and shipped into the District of 
Columbia regardless of whether such sales were 
“principally secured, negotiated or effected" within 
the District as required by Section 10-2(d)(1) of the 
amended Regulations of March 17, 1953, and regard- 


less of whether such sales were made by an office or » 
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other place of business in the District. 

C. The Finance Officer erred in appor- 
tioning petitioner's net income subject to tax 
by appling Section 10-2(c)(1) of the amended 
Regulations of July 24, 1956, or in the alternative, 
the Finance Officer erred in apportioning petitioner's 
net income subject to tax by including in the numerator 
of the apportionment formula set forth therein sales 
which were not "District sales" within the meaning of 
said Section of the amended Regulations of July 24, 1956. 

D. The Finance Officer erred in apportioning 
petitioner's net income subject to tax by failing to apply, 


or by failing to apply properly, Section 10-2(d)(1) of the 


amended Regulations of March 17, 1953, and by including 


in the numerator of the apportionment formula applied 
to petitioner sales which were not "District sales" as 
defined by said Section of the amended Regulations of 
March 17, 1953, thereby producing an arbitrary, un- 
reasonable and excessive apportionment of petitioner's 
income to the District of Columbia and unlawfully sub- 


jecting such income to said tax deficiency. 
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E. The Finance Officer erred in that the 
single factor apportionment formula set forth in 
Section 10-2(d)(1) of the amended Regulations of 
March 17, 1953, or in Section 10-2(c)(1) of the 
amended Regulations of July 24, 1956, when 
applied to petitioner does not fairly apportion 
petitioner's net income to its activities carried 
on or engaged in within the District of Columbia 
or to sources within the District of Columbia as 
required by Section 1 of Title X of the Income and 


Franchise Tax Act of 1947, as amended, (D. C. Code, 


Section 47-1580) and as required by the due process clause 


of the Fifth Amendment to the Federal Constitution, 
but rather produces an arbitrary, unreasonable and 
excessive apportionment of petitioner's net income 
to the District of Columbia and the unlawful taxation 
thereof contrary to said Section 1 of Title X (D. C. 
Code, Section 47-1580) and contrary to said provision | 
of the Fifth Amendment to the Federal Constitution. 

F. The Finance Officer erred in that the single 
factor apportionment formula set forth in Section 10-2 


(d)(1) of the amended Regulations of March 17, 1953, or 
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in Section 10-2(c)(1) of the amended Regulations of 
July 24, 1956, when applied to petitioner does not 
properly determine the net income of petitioner 
subject to tax as required by Section 2 of Title X 
of the Income and Franchise Tax Act of 1947, as 
amended, (D. C. Code, Section 47-1580a) and as 
required by the due process clause of the Fifth 
Amendment to the Federal Constitution, but rather 
produces an arbitrary, unreasonable and excessive 
apportionment of petitioner's net income to the 
District of Columbia and the unlawful taxation 
thereof contrary to said Section 2 of Title X 
(D. C. Code, Section 47-1580a) and contrary to said 
provision of the Fifth Amendment to the Federal 
Constitution. 


G. The Finance Officer erred in following and 


applying Section 10-2(c)(1} of the amended Regulations 


of July 24, 1956, which is invalid because it is 
vague, indefinite and meaningless and because in 
effect it attempts to grant the Finance Officer dis- 
cretion which Congress has confided to the Commis- 


sioners. 
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H. The Finance Officer erred in failing to 
conclude that the activities, sources and values 
upon which said deficiency assessment is based are 
wholly beyond and outside the jurisdiction of the 
District of Columbia, and that the Income and 
Franchise Tax Act of 1947, as amended, is in- 
applicable thereto and its application is prohibited 
by the Fifth Amendment to the Federal Constitution. 

I. The Finance Officer erred in that the proviso | 
clauses of Section 4(h) of Title I and Section 1 of 
Title X of the Income and Franchise Tax Act of 
1947, as amended (D. C. Code Sections 47-1551¢(h) 
and 47-1580) result in the imposition of a dis- 
criminatory tax upon the petitioner's income from 
sales to District customers which sales are not con- 
nected with any District office, warehouse or place 
of business of the petitioner or of any of its officers, 


agents or representatives therein, while exempting 


the income from like sales of petitioner's competitors: 


and others who are substantially similarly situated, 


contrary to the Fifth Amendment to the Federal 


Constitution. 
J. The Finance Officer erred in failing 
to conclude that Public Law 86-272, 73 Stat. 555 
(USC Title 15, Chapter 10B) prohibits the assess- 
ment of said tax deficiency and the collection of taxes 
thereon. 
5. The facts upon which the petitioner relies as the basis of this 
proceeding are as follows: 
A. Petitioner duly filed on October 13, 1958, 
its District of Columbia Franchise Tax Return for the 
calendar year 1957 and reported tax liability in the 
amount of $4, 198. 70 computed as follows: 
Net Income to be Apportioned $1, 312, 092, 839.15 
Apportionment Formula: 
District Sales $ 600, 859 . 0064 o/o 
Total Sales 9, 461, 855, 874 
Net Taxable Income 83, 973.94 
Tax at 5 0/o 4,198.70 
Petitioner apportioned its net income subject to tax 
by including in the numerator of the apportionment 


formula only the total sales of goods made by and 


shipped into the District of Columbia by its United 
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Motors Service Division during the year 1957. 

B. Respondent on February 24, 1960, 
assessed against petitioner a tax deficiency under 
the Income and Franchise Tax Act of 1947, as 
amended, for the calendar year 1957 in the amount 


of $268, 585.40 computed as follows: 


Net Income to be Apportioned $1, 312, 092, 839.15 


Apportionment Formula: 
District Sales $ 39,339,922 4158 o/o 


? 9 


— ee 


Net Taxable Income $ 5, 455, 682. 00 
Tax at 5 0/o 272, 784. 10 
Less tax paid 4,198.70 


Tax Deficiency $ 268, 585. 40 


——— 


Respondent included in the numerator of the apportion- 
ment formula sales in the amount of $39, 339, 922 : 
which the Finance Officer determined to be the total 
sales of goods made by all petitioner's Divisions 
destined for and shipped into the District of Columbia. 


Petitioner's Divisions making such sales in the amount 


of $39, 339, 922 are set forth in the following paragraphs 


lettered C, D, E, F, G, HandI. 
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C. Petitioner's United Motors Service 


Division maintained within the District during the 


year 1957 an office with employes who contacted 
customers located in the District. This Division 
maintained no stocks of goods, warehouse or 

other place of business (other than the aforesaid 
office) within the District during the year 1957. 

The sales of goods made by said Division and shipped 
into the District from stocks of goods located outside 
the District totaled $600, 859 for the year 1957. 

D. Petitioner's AC Spark Plug, Allison, 
Cleveland Diesel Engine, and Detroit Diesel Engine 
Divisions maintained no stocks of goods, offices, 
warehouses or other places of business within 
the District during the year 1957 other than 
Government liaison offices for the sole purpose 
of doing business with the United States. The 
sales of godds made by these Divisions to the 
United States and shipped into the District from 
stocks of goods located outside the District totaled 


$241, 478 for the year 1957. Such sales were not 
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principally secured, negotiated or effected within 
the District of Columbia. The sales of goods made 
by these Divisions to customers other than the 
United States and shipped into the District from 
stocks of goods located outside the District totaled 
$173, 278 for the year 1957, none of which sales 
were made through said Government liaison offices. 
Such sales were not principally secured, negotiated 
or effected within the District of Columbia. 

E. Petitioner's Buick Motor, Cadillac Motor 
Car, GMC Truck & Coach, Oldsmobile and Pontiac 
Motor Divisions maintained noostocks of goods, 
offices, warehouses or other places of business in 
the District of Columbia during the year 1957. The 
sales of goods made by said Divisions and shipped 
into the District of Columbia from stocks of goods 


located outside the District totaled $21, 770, 137 for 


the year 1957. Such sales were not principally 


secured, negotiated or effected within the District 


of Columbia. 
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F. Petitioner's Chevrolet Motor Division 
maintained no stocks of goods, office, warehouse 
or other place of business within the District dur- 
ing the year 1957 other than a regional office. The 
sales of goods made by this Division and shipped 
into the District of Columbia from stocks of goods 
located outside the District totaled $15, 199, 475 
for the year 1957, none of which sales were made 
through said regional office. Such sales were not 
principally secured, negotiated or effected within 
the District of Columbia. 

G. Petitioner's Frigidaire Division maintained 
no stock of goods, office, warehouse or other place 
of business within the District of Columbia during 
the year 1957. This Division made no sales of goods 


which were shipped into the District, but during 


the year 1957 mare sales in the amount of $805, 031 


which were billed to customers located in the District 
but were shipped from stocks of goods located outside 
the District to points outside the District. 

Petitioner erroneously reported to the Finance Officer 


such sales as being shipped into the District. Such 
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sales were not principally secured, negotiated or 
effected within the District of Columbia. 

H. The following Divisions maintained no 
stocks of goods, offices, warehouses or other places 
of business in the District of Columbia during the 
year 1957; Delco Appliance, Delco Products, Delco 
Radio, Delco-Remy, Electro-Motive, Guide Lamp, 
Harrison Radiator, Hyatt Bearings, Inland Manufactur- 
ing, New Departure, Packard Electric and Saginaw 
Steering Gear. The sales of goods made by and 
shipped into the District of Columbia from stocks 
of goods located outside the District by these Divisions 


total $535, 657 for the year 1957. Such sales were 


not principally secured, negotiated or effected within | 


the District of Columbia. 

I. Petitioner's Foreign Distributors Division 
maintained no office, warehouse or other place of 
business within the District during the year 1957 
and made sales of goods shipped into the District 
from stocks of goods located outside the District 


in the amount of $14, 007 for the year 1957. Such 
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sales were not principally secured, negotiated or 


effected within the District of Columbia. 

J. In substantially all the sales referred to 
in the foregoing paragraphs lettered C, D, E, F, 

G, H, and I, title to the goods passed from petitioner 
at points outside the District. 

K. Petitioner had no plant and conducted no 
manufacturing operations in the District of 
Columbia. Only .0062 0/o (at cost) of petitioner's 
total tangible property used in the conduct of its 
business during the calendar year 1957 was located 
in the District of Columbia. Only .0452 0/o of 
petitioner's total payroll for the calendar year 1957 
was attributable to the District of Columbia. Sub- 
stantially all petitioner's costs for the year 1957 
were incurred at points outside the District. 

L. Respondent's apportionment of petitioner's 
income subject to tax is arbitrary and unreasonable 
in view of the limited nature and extent of petitioner's 
activities within the District of Columbia during the 
year 1957 when compared to the totality of petitioner's 


activities during the year 1957. 
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M. Solely by reason of having certain offices 
in the District, which had a connection with less 
than 2 0/o of the sales treated as "District sales” 
by respondent, the petitioner was subjected to 
discriminatory and burdensome taxation on its 
income measured by sales made without the use 
of such offic es (as described in the foregoing 
paragraphs lettered D, E, F, G, H, and I), whereas 
other corporations, including competitiors of the 
petitioner, making sales under substantially 
identical circumstances (but having no ffice, 
warehouse or place of business in the District, 
and no officer, agent, or representative having 
an office or place of business therein) are not 


subjected to tax. 


WHEREFORE, the petitioner prays that this Court may 


hear the proceeding, determine that there has been an overpayment 

of petitioner's tax for the year 1957 in the amount of $268, 585. 40, plus 
interest thereon of $35, 379.40 order that such overpayment in the 
amount of $303, 964. 80 be refunded to the petitioner with interest, and 


grant such other relief as may be appropriate. 


1 Individual Income |] GOVERNMENT OF THE DISTRICT OF COLUMBIA 
|D Declaration Payment |_| 
[H Corporation XI 
|} Unincorporated Business |_| 

|_| 


F Fiduciary 


E Employer Withholding | | 


Date of Assessment 


General Motors Corporation 
General lotors Building 
304) Nest Grand Boulevard 
etroit 2, itichipan 

Ok #459 K Tora 


Interest on payment due at the rate of % of 1% per month 
or portion thereof must be added if not paid on or before 


Make check payable to D. C. TREASURER. Send check or 
money order to FINANCE OFFICE, REVENUE DIVISION, 
Municipal Center, Washington 1, D. C. 


Your cancelled check is your receipt. 


FINANCE OFFICE 
INCOME AND FRANCHISE TAX 


Fiscal Yr. Eoding 


[| eyayeo fer | 


Credit 


268,585! LO 
30, 867! 32 


Interest at rate of % of 1% 
per month or portion thereof 


from to 


Total Payment Due ae ae 


Keep This Copy 


EXHIBIT A 


YER'S COPY 


COPY 2--TAXPA 


REGISTERED MAIL 
RETURN RECEIPT REQUESTET 


WY Oe 


Hither TAa StLCTION 
1G MUNICIPAL CENTER 
INTIARA AVENUL, N. WwW. 
NGION 1, 0,6. / 


July 23, 1959 


General Motors Corporation 
Gersral Motors Building File #4599 RHH 
3044 West Grand Boulevard Daa, 
Detroit 2, Michigan pe eee 


Gentlemen: 


The examination by this office of your income and/or franchise tax 
return(s) for the year(s) ended December 31, 1957 
indicates that the adjustment of your tax liability, as shown in the 
accompanying statement, is warranted. 

IF YOU AGREE to the adjustment in tax as shown in the accompanying 
statement, the enclosed form of waiver should be executed and forwarded 
to this office promptly, in order to permit the early assessment of the 
additional tex and to stop the accumilation of interest. Interest will 
cease, as of date of assessment, upon payment of amount due to- the Col- 
lector of Taxes, D. C., within ten (10) days from date of assessment. 


IF YOU NO NOT AGREE to the proposed Spies you may file a 


protest with this office, within thirty (30) days fron the date of this 
letter, stating the grounds for your exceptions. Any protest so filed 
will have careful consideration and, if you 80 request, an opportunity 
for a hearing in this office will be granted you prior to final deter- 
mination of any deficiency in tax against you. 


Should you fail to file either the enclosed form of waiver or & 
written protest with this office within the thirty-day period mentioned, 
final determination of your tax liability will be made and notice and 
demanii will be sent you in accordance with the provisions of' law appli- 
cable to the assessment and collection of income and/or franchise tax 
deficiencies. 


Yours very truly, 


Allison W. Shell 
Audit Supervisor 
Franchise Tax Section 


Enclosures: 


Statement 
Form of Waiver EXHIBIT B 


BC 
IF-76 
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General Motors Corporation 
General Motors Bldg. 
304+ West Grand Boulevard 
Detroit 2, Michigan 


1957 


Net income subject to apportionment . 
por return $1, 312,092,839 15 


D. C. factor * 04158 
Portion attributable to De. Ce 5,1+55,682-00 


Tex at 5% 2725784610 
fmount reported 4,198.70 


Deficiency 268, 58540 


* Computation of factor: 
A. Total sales everywhere per return $9,461,855 ,874.200 . 


Be Sales to D. C. customers per letter of 
7/6/59 $ 39,339,922.00- 


C. Factor 0041 58~ 


We have carefully considered the information submitted with respect 
to your activities within the District and it is our view that the total 
volume of District business as shown in the computation above properly 
reflects the measure of tax from the business engaged in within the District 
and income derived from District sources. 


EXHIBIT C 
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DISTRICT OF COLUMBIA TAX COURT 


Filed | 


GENERAL MOTORS CORPORATION, June 13, 1960 


A Delaware Corporation, 


Petitioner, 


DISTRICT OF COLUMBIA, 


) 

) 

) 
Vv. ) Docket No. 1699 — 
) Hl 

) 

) 

) 


Respondent. 
AMENDED PETITION | 

The above-named petitioner appeals from an assessment of taxes 
against it and avers as follows: : 

1. The petitioner is a corporation organized and existing under 
and by virtue of the laws of the State of Delaware and havings its principal 
office at 3044 West Grand Boulevard, Detroit 2, Michigan. Petitioner 
obtained a certificate of authority to do business in the District of 
Columbia on December 21, 1954, and such certificate rentaing: ir full : 
force and effect. , 

2. The tax in controversy is a deficiency assessed under the 
Income and Franchise Tax Act of 1947, as amended, for the ¢alendar 
year 1958 in the amount of $167, 468. 44 plus interest thereon of $11, 860. 89 
a total of $179, 329.33, all of which is in dispute. Petitioner has duly 
exhausted its administrative remedies. Respondent mailed petitioner 


a notice of proposed deficiency, dated November 2, 1959, with respect to 
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the aforesaid tax. Petitioner on December 1, 1959, filed in proper form 
and in due time a written protest with respect thereto. The Finance 
Officer (formerly the Assessor) for the respondent held a hearing on 
said matter, which hearing was attended by representatives of the 
petitioner and by representatives of the respondent. Thereafter, respond- 
ent denied petitioner's protest to said proposed deficiency. 

3. The statement of taxes due was dated February 24, 1960, 
as will appear from the copy thereof hereto attached as Exhibit "A." 
The tax in the amount of $167, 468.44 plus interest thereon in the amount 
of $11, 722.79 was paid under protest by petitioner on May 19, 1960. 
Additional interest thereon in the amount of $138.10 was paid under 
protest by petitioner on May 20, 1960. The taxis a deficiency assessed 


under the Income and Franchise Tax Act of 1947, as amended, as will 


appear from the notice of deficiency and the statement explaining the 


same, copies of which are attached hereto as Exhibits "B" and '"'C” 
respectively. 
4, The assessment of said tax deficiency is based upon the 
following errors: 
A. The Finance Officer erred in assessing said 
deficiency with respect to activities which do not consti- 


tute a tttrade or business" within the District of Columbia 
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and with respect to income which is not derived 
from sources within the District of Columbia; 
rather, petitioner's activities within‘he District 
upon which said deficiency assessment is based 
do not constitute a "trade or business" as defined 
by Section 4(h) of Title I of the Income and Franchise 
Tax Act of 1947, as amended, (D. C. Code, Section 
47-1551¢(h) ) and any income therefrom is expressly 
excluded from the measure of the tax by Section 1 of 
Title X of the Income and Franchise Tax Act of 1947, 
as amended, (D. C. Code, Section 47-1580) and by 
Section 10-2(d)(1) of the amended Regulations of 


March 17, 1953, or in the alternative, by Section 


10-2(c)(1) of the amended Regulations of July 24, 1956. 


B. The Finance Officer erred in apportioning 
petitioner's net income subject to tax by applying 
thereto Section 10-2(c)(1) of the amended Regulations : 
of July 24, 1956, and by ¥ncluding in the numerator 
of the apportionment formula set forth therein all 
petitioner's sales of goods destined for and shipped 


into the District of Columbia regardless of whether 


22 
such sales were "principally secured, negotiated 
or effected” within the District as required by 
Section. 10-2(d)(1) of the amended Regulations of 
March 17, 1953, and regardless of whether such 
sales were made by an office or other place of 
business in the District. 

C. The Finance Officer erred in apportioning 
petitioner's net income subject to tax by applying thereto 
Section 10-2(c)(1) of the amended regulations of July 24, 
1956; or in'the alternative, the Finance Dfficer erred 
in apportioning petitioner's net income subject to tax 
by including in the numerator of the apportionment 
formula set forth therein sales which were not 
"District sales” within the meaning of said Section 
of the amended Regulations of July 24, 1956. 

D. The Finance Officer erred in apportioning 
petitioner's net income subject to tax by failing to 


apply, or by failing to apply properly, Section 


10-2(d)(1) of the amended Regulations of March 17, 


1953, and by including in the numerator of the 
apportionment formula applied to petitioner sales 


which were not "District sales" as defined by 
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said Section of the amended Regulations of 
March 17, 1953, thereby producing an arbitrary, 
unreasonable and excessive apportionment of 
petitioner's income to the District of Columbia 
and unlawfully subjecting such income to said 
tax deficiency. 

E. The Finance Officer erred in that the single 
factor apportionment formula set forth in Section 
10-2(d)(1) of the amended Regulations of March 17, 
1953, or in Section 10-2(c)(1) of the amended 
Regulations of July 24, 1956, when applied to 
petitioner does not fairly apportion petitioner's 
net income to its activities carried on or engaged 
in within the District of Columbia or to sources 
within the District of Columbia as required by 
Section 1 of Title X of the Income and Franchise 
Tax Act of 1947, as amended (D. C. Code, Section 
47-1580) and as required by the due process clause 


of the Fifth Amendment to the Federal Constitution, 


but rather produces an arbitrary, unreasonable and 


excessive apportionment of petitioner's net income 
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to the District of Columbia and the unlawful 
taxation thereof contrary to said Section 1 of 
Title X (PD. C. Code, Section 47-1580) and contrary 
to said provision of the Fifth Amendment to the 
Federal Constitution. 

F. The Finance Officer erred in that the 
single factor apportionment formula set forth in 
Section 10-2(d)(1) of the amended Regulations of 
March 17, 1953, or in Section 10-2(c)(1) of the 
amended Regulations of July 24, 1956, when applied 
to petitioner does not properly determine the net 
income of petitioner subject to tax as required by 


Section 2 of Title X of the Income and Franchise 


Tax Act of 1947, as amended (P. C. Code, Section 


47-1580a) and as required by the due process clause 
of the Fifth Amendment to the Federal Constitution, 
put rather produces an arbitrary, unreasonable and 
excessive apportionment of petitioner's net income 

to the District of Columbia and the unlawful taxation 
thereof contrary to said Section 2 of Title X (D. C. 
Code, Section 47-1580a) and contrary to said provision 


of the Fifth Amendment to the Federal Constitution. 
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G. The Finance Officer erred in following 
and applying Section 10-2(c)(1) of the amended 
Regulations of July 24, 1956, which is invalid be- 
cause it is vague, indefinite and meaningless and 
because in effect it attempts to grant the Finance 
Officer discretion which Congress has confied to 
the Commissioners. 

H. The Finance Officer erred in failing to 
conclude that the activities, sources and values 
upon which said deficiency assessment is based 
are wholly beyond and outside the, jurisdiction of 


the District of Columbia, and that the Income and 


Franchise Tax Act of 1947, as amended, is inapplica- 


plé thereto and its application is prohibited by the 
Fifth Amendment to the Federal Constitution. 

I. The Finance Officer erred in that the 
proviso clauses of Section 4(h) of Title 1 and 
Section 1 of Title X of the Income and Franchise 
Tax Act of 1947, as amended (D. C. Code Sections 
47-1551c(h) and 47-1580) result in the imposition of ~ 
discriminatory tax upon the petitioner's income from | 


sales to District customers which sales are not 
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connected with any District office, warehouse or 
place of business of the petitioner or of any of its 
officers, agents or representatives therein, while 
exempting the income from like sales of petitioner's 
competitors and others who are substantially 
similarly situated, contrary to the Fifth Amendment 
to the Federal Constitution. 

J. The Finance Officer erred in failing to con- 
clude that Public Law 86-272, 73 Stat. 555 (USC 
Title 15, Chapter 10B) prohibits the assessment of 


said tax'deficiency and the collection of taxes thereon. 


5. The facts upon which the petitioner relies 


as the basis of this proceeding are as follows: 


A. Petitioner duly filed on October 7, 1959, its 


District of Columbia Franchise Tax Return for the 
calendar year 1958 and reported tax liability in the 


amount of $1, 241.45 computed as follows: 
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Net Income to be Apportioned $653, 396, 893.13 
Apportionment Formula: 
District Sales $ 295, 687 . 0038 o/o 
Total Sales 5 5 5 
Net Taxable Income 24, 829.08 
Tax at 5 o/o 1, 241. 45 
Petitioner apportioned its net income subject to tax 
by including in the numerator of the apportionment 


formula only the total sales of goods made by and 


shipped into the District of Columbia by its United 


Motors Service Division during the period January 1, © 


1958, to June 30, 1958. 
B. Respondent on February 24, 1960, assessed 

against petitioner a tax deficiency under the Income 
and Franchise Tax Act of 1947, as amended, for the 
calendar year 1958 in the amount of $167, 468, 44 
computed as follows: 
Net Income to be Apportioned $653, 396, 893.13 
Apportionment Formula: 

District Sales $ 40,619.172 .5172 0/o 

Total Sales $7, 050, 090, SOL 
Net Taxable Income $ 3,379,368. 73 
Tax at 5 o/o 168, 968. 44 


Less Estimated Tax Paid, 4/13/59 1, 500.00 
Tax Deficiency 3 
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Respondent included in the numerator of the apportion- 
ment formula sales in the amount of $40, 619, 172 which 
the Finance Officer determined to be the total sales of 
goods made by all petitioner's Divisions destined for 
and shipped into the District of Columbia. Petitioner's 
Divisions making such sales in the amount of 
$40, 619, 172 are set forth in the following paragraphs 
lettered C, D, E, F, G, H, I, andJ. 

C. Petitioner's United Motors Service Division 
maintained within the District from January 1, 1958, 
to June 30, 1958, an office with employes who contacted 
customers located in the District, but such office was 
removed from the District and no such office was main- 
tained within the District after June 30, 1958. This 
Division maintained no stocks of goods, warehouse or 
other place of business (other than the aforesaid office) 
within the District during the year 1958. The total sales 
of goods made by and shipped into the District from stocks 
of goods located outside the District by said Division dur- 


ing the period January 1, 1958, to June 30, 1958, totaled 


$295, 687. Such sales during the period July 1, 1958, to 


December 31, 1958, totaled $389, 409, none of which sales 
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was principally secured, negotiated or effected in 
the District of Columbia. 

D. Petitioner's AC Spark Plug, Allison, 
Cleveland Diesel Engine, and Detroit Diesel 
Engine Divisions maintained no stocks of goods, 
offices, warehouses or other places of business 
within the District during the year 1958 other than 
Government liaison offices for the sole purpose of 
doing business with the United States. The sales of 
gobids made by these Divisions to the United States 
and shipped into the District from stocks of goods 
located outside the District totaled $532, 503 for the 
year 1958. Such sales were not principall secured, 
negotiated or effected within the District of Columbia. 
The sales of goods made by these Divisions to customers 
other than the United States and shipped into the District 


from stocks of goods located outside the Distfjct 


totaled $635, 489 for the year 1958, none of which sales 


were made through said Government liaison offices. 
Such sales were not principally secured, negotiated 


or effected within the District of Columbia. 
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E. Petitioner's Buick Motor, Cadillac Motor Car, GMC Truck & 


Coach, Oldsmobile and Pontiac Motor Divisions maintained no stocks of 


goods, offices, warehouses, or other places of business in the District of 


Columbia during the year 1958. The sales of goods made by and shipped into 
the District of Columbia from stocks of goods located outside the District by 
these Divisions totaled $19, 273, 363 for the year 1958. Such sales were not 
principally secured, negotiated or effected within the District of Columbia. 

F. Petitioner's Chevrolet Motor Division maintained no stocks of 
goods, office, warehouse or other place of business within the District dur- 
ing the year 1958 other than a regional office. The sales of goods made by 
and shipped into the District of Columbia from stocks of goods located outside 
the District by this Division totaled $19, 126, 118 for the year 1958, none of 
which sales were made through said regional office. Such sales were not 
principally secured, negotiated or effected with the District of Columbia. 

G. Petitioner's Frigidaire Division maintained no stock of goods, 
office, warehouse or other place of business within the District of Columbia 
during the year 1958. This Division made no sales of goods which were 
shipped into the District, but during the year 1958 made sales in the amount 
of $19, 944 which were billed to customers located in the District but were 
shipped from stocks of goods located outside the District to points outside 
the District. Petitioner erroneously reported to the Finance Officer such 


sales as being shipped into the District. Such sales were not 
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principally secured, negotiated or effected within 
the District of Columbia. 

H. The following Divisions maintained no stocks 
of goods, offices, warehouses or other places of : 
business in the District of Columbia during the year 
1958: Delco Appliance, Delco Products, Delco Radio, 


Delco-Remy, Electro-Motive, Harrison Radiator, 


Hyatt Bearings, Inland Manufacturing, New Departure, 


Packard Electric and Saginaw Steering Gear. The 
sales of goods made by and shipped into the District 
of Columbia from stocks of goods located outside the : 
District by these Divisions totaled $346, 398 for the : 
year 1958. Such sales were not principally secured, | 
negotiated or effected within the District of Columbia. 
re Petitioner's General Motors Overseas Opera- | 
tions Division maintained an office within the District 
of Columbia during the year 1958 and made sales of : 
goods shipped into the District from stocks of goods 
located outside the District in the amount of $230. 
Such sales were not principally secured, negotiated 


or effected within the District of Columbia. 
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J. Petitioner's Foreign Distributors Division 
maintained no office, warehouse or other place of 
business within the Distritt during the year 1958 
and made sales of goods shipped into the District 
from stocks of goods located outside the District in 
the amount of $31. Such sales were not principally 
secured, negotiated or effected within the District of 
Columbia. 

K. In substantially all the sales referred to in 
the foregoing paragraphs lettered C, D, E, F, G, H, 
I, and J; title to the goods passed from petitioner at 
points outside the District. 

L. Petitioner has no plant and conducts no 


manufacturing operations in the District of Columbia. 


Only .0055 0/o (at cost) of petitioner's total tangible 


property used in the conduct of its business during the 
calendar year 1958 was located in the District of 
Columbia. Only .0492 0/o of petitioner's total 
payroll for the calendar year 1958 was attributable 

to the District of Columbia. Substantially all 
petitioner's costs for the year 1958 were incurred 


at points outside the District. 
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M. Respondent's apportionment of petitioner's 
income subject to tax is arbitrary and unreasonable 
in view of the limited nature and extent of petitioner's — 
activities within the District of Columbia when compared 
to the totality of petitioner's activities. 

N. Solely by reason of having certain offices in 
the District, which had a connection with less than 1 o/ fo) 
of the sales treated as "District sales" by respondent, i 


the petitioner was subjected to discriminatory and 


burdensome taxation on its income measured by sales 


made without the use of such offices (as described in 

the foregoing paragraphs lettered C, D, E, F, G, H, | 

land J), whereas other corporations, including | 

competitors of the petitioner, making sales under 

substantially identical circumstances (but having no 

office, warehouse or place of business in the District, 

and no officer, agent or representative having an : 

office or place of business therein) are not subjected | 

to tax. 

WHEREFORE, the petitioner prays that this Court may hear 

the proceeding, determine that there has been an: overpayment of 


petitioner's tax for the year 1958 in the amount of $167, 468. 44, plus 
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interest thereon of $11, 860.89, order that such overpayment in the amount 


of $179, 329.33 be refunded to the petitioner with interest, and grant such 


other relief as may be appropriate. 
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tadividual Income |_| GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Declaration Payment Ei FINANCE OFFICE 


Corporation INCOME AND FRANCHISE TAX 
Whincorporated Business 
Fiduciar Ei 

Employer Withholding 


COPY 2—TAXPAYER’S COPY 


R ro a . 
terest on ent = at per month Interest at =F of % of 1% 
ereof must be m or before | per monta or ian thereof |. 
is ace wR GRE Srsos [_— mmeee| 
oney order to FIN ANGE OFFICE, REVENUE DIVISION, Total Payment Due 


Keep This Copy 


pal Center, Washington 1, 1,D. Cc. 
Your cancelled check is your receipt. 


REGISTERED MAIL 
RETURN RECEIPT REQUESTED 


November 2, 1959 


General Motors Corporation 

General Motors Building 

3044 West Grand Boulevard 

Detroit 2, Michigan Y, 


File No. 4599 - (RAH) 
Gentlemen: 


The examination by this office of your income and/or franchise tax 
return(s) for the year(s) ended December 31, 1958, 
indicates that the adjustment of your tax liability, as shown in the 
accompanying statement, is warranted. 


TF YOU AGREE to the adjustment in tax as shown in the accompanying 
statement, the enclosed form of waiver should be executed and forwarded 
to this office promptly, in order to permit the early assessment of the 
additional tex and to stop the accumulation of interest. Interest will 
cease, as of date of assessment, upon payment of amount due to the 
D. C. Treasurer, within ten (10) days from date of assessment. 


IF YOU DO NOT AGREE to the proposed 
protest with this office, within thirty 
letter, stating the grounds for your exc 
will have careful consideration and, if you so request, 
for a hearing in this office will be granted you prior to final deter- 
mination of any deficiency in tax against you. 


Should you fail to file either the enclosed form of waiver or 4 
written protest with this office within the thirty-day period mentioned, 
final determination of your tax liability will be made and notice and 
demand will be sent you in accordance with the provisions of law aeppli- 
cable to the assessment and collection of income and/or franchise tax 
deficiencies. 


Yours very truly, 
4 1 ee e Des 
\. Allison W. Sh 
Audit Supervisor 
Enclosures: Income and Franchise Tax Section 
Statement 
Form of Waiver 


AWS/rbh/ed EXHIBIT B 
IP-76 (Rev. 10/59) 


General Motors Corporation 
General Motors Building 
3044 West Grand Boulevard 
Detroit 2, Michigan 


Re: File No. 4599 - (RHH) 


CORPORATION FRANCHISE TAX 
Calendar year ended December 31, 1958 


Net income to be apportioned, per return $653, 396,893-13 
District of Columbia factor * -005172 
Portion attributable to the District 3,379, 368-73 
Tex @ 5% ' 168,968.44 
Less amount paid 4-13-1959 ‘1,500.00 


Deficiency $167,468.14 


* Computation of apportionment factor for the determination of net income 
from District Sources: 


A. Gross sales everywhere, per return $7,853,393» 362+ 


B. All sales delivered to District customers, 
per letter of October 28, 1959 | $ 40,619,172. 


C. Factor (B + A) -005172 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 


April 10, 1961 


The above-entitled matter came on for hearing at 10:15 o'clock a.m. 
BEFORE: 
THE HONORABLE JO V. MORGAN. 
* * * 

27 ALEXANDER MILLS MC PHERSON 
was called as a witness for the Petitioner and, having been first duly sworn, 
was examined and testified as follows: 

THE COURT: Give your full name and address to the reporter, please. 

THE WITNESS: My full name is Alexander Mills McPherson. My 
address is 803 West Grand River, Howell, Michigan. 
28 DIRECT EXAMINATION 

By Mr. Barnes: 

Q. By whom are you employed, Mr. McPherson? A. General 
Mctors Corporation. 

Q. What is your position? A. Iam supervisor of state income and 


franchise taxes within the tax section of the corporation. 


* * * 
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52 WILLIAM A. PATON 


was called as a witness for the Petitioner and, having been first duly sworn, 


was examined and testified as follows: 


THE COURT: Will you give your full name and address to the 


reporter and take a seat. 

THE WITNESS: My name is William A. Paton. My address is 

2203 Hill Street, Ann Arbor, Michigan. 
DIRECT EXAMINATION 

By Mr. Barnes: 

Q. Now Professor Paton, what is your occupation at the present 
time? A. Well, I'm retired as far as the University of Michigan is 
concerned. I hold the title of Professor Emeritus of Accounting and of 
Economics at the University of Michigan. 

* * * 

lam currently doing some chores. I'm visiting professor of 
economics at Olivet College, teaching part-time and continuing a bit with 
my writing and some other fringe activities. 

By Mr. Barnes: 

Q. What's your educational background, Professor? A. Well, 
my college education was at Michigan State Normal College, now called 


Eastern Michigan University, and the University of Michigan. My degrees 
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53 my earned degrees, Bachelor's degree and Master's degree and 
Doctor's degree were all granted at the University of Michigan. 

THE COURT: In economics? 

THE WITNESS: In economics, yes, sir. 

By Mr. Barnes: 

Q. What was the subject of your speciality in your doctoral work? 
A. The subject of my doctoral dissertation was accounting theory with 
special reference to the corporate form of organization. That, I might say, 
was completed and the degree granted in 1917. 

Q. Has your activity since that time been largely related to that 
same field? A. Yes, sir. 

@. Are you a certified public accountant? A. Yes, sir. 

Q. You referred to earned degrees as if there were a distinction. 


Have you received also some honorary degrees? A. Ihave received 


one honorary degree, the Doctor of Letters from Lehigh University. 


Q. What has been your professional career from the beginning ? 
A. Well, Ihave been primarily engaged in teaching at the University 
level. In fact, from 1914 to the date of my retirement from active teaching 
54 was on the staff, the active staff at the University of Michigan with 
some minor interruptions. 

I was one year at the University of Minnesota, anda year in the 


summer school at the University of California; a year in the summer school 
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at the University of Chicago; and some other special lecture assignments 


and so on, but with those interruptions and a bit of an interruption in 1918 
and 1919, I have been actively on the staff a the University of Michigan 
until the time of my retirement to emeritus status in 1959. 

Q. When did you achieve or attain the rank of professor? A. Iwas 
appointed a full professor in 1921. 

Q. What have been the principal subjects of the teaching that you 
have done in this long period? A. Ihave done some teaching of economics, 
but for the most part my teaching has been in the f ield of accounting with 
some stress, I might say, on accounting theory and accounting principles. 

Q. Have you written any books? A. Yes, that's a sort of disease 
that some people acquire. I have written roughly twenty or more books 
and monographs, some in collaboration with others and some entirely 
on my own. 

Q. In what field were these books written? A. Well, the majority 
of them were written in the field of accounting but I have done some writing 
that wasn't perhaps strictly in that field. 3 
55 Q. Will you suggest some of the titles? A. Well, the latest thing 
that I have been involved in is a monograph which I prepared with the 
collaboration of my colleague, R. L. Dixon, under the title "Make or Suy 


Decisions in Tooling for Mass Production."' That monograph was issued 
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just this month by the Bureau of Business Research of the University of 
Michigan. 

My latest major textbooks are "Asset Accounting, and "Corporation 
Accounts and Statements."’ In both cases with some assistance from my 
son, W.A. Paton, Jr. 

There are numerous other books but I take it what you want is just 
an illustration. 

Q. That is right. 

Are you familiar with the book called ''The Accountant's 
Handbook"? A. Yes, Sir. 

Q. What is that thing and for what purpose is itused? A. Well, 
the Accountant's Handbook, I think, is generally regarded as the bible, 
you might say, the standard reference book in the field of accounting. 


Q. Did you have anything to do with its preparation? A. Well, I 


prepared, as editor and chief contributor, the 1932 and 1943 editions. 


Q. “Have you written any magazine articles or professional journal 
56 articles? A. Yes, Ihave written and published, oh, say, roughly 
a hundred technical articles for various publications. 

Q. Do you belong to any professional societies ? A. Yes, Ihave 
been many years a member of the American Institute of Certified Public 
Accountants, the Michigan Association of Certified Public Accountants, 


the American Economic Association, and other professional groups and 


organizations. 

Q. Have you held any offices in those societies? A. Yes, I did 
mention in the list Igave, the American Accounting Association, which is 
primarily the academic group, although there are some professional 
accountants included. I was president and held various ether offices in 
that organization. : 

I have also been a member of the Council of American Institute of 
Certified Public Accountants, the Countil of the Governing Body and I was 
for eleven years a member of the Committee on Accounting Procedures, 
so-called, of the American Institute of Certified Public Accountants. 

* * * 
68 THE COURT: Are you going to prove what formula was used or 


will it be conceded, Mr. Wixon? 


MR. WIXON: Yes, I will concede, your Honor, that the regulations 


promulgated by the Commissioners in August, 1953, were the regulations 


under which the District proceeded in this case. 


* * * 


Tuesday, 6 June 1961 


The above-entitled matter came on for hearing at 10:05 a.m. 
BEFORE: 

THE HONORABLE JO V. MORGAN. 

* * * 
Whereupon, 
ALEXANDER MILLS MC PHERSON 

was called as a witness for the Petitioner and, having been previously 
duly sworn, was examined and testified further as follows: 


* * * 


By Mr. McGratty: 


103 Q Mr. McPherson, was Petitioner's Exhibit 22 for identifica- 


tion prepared under your direction and supervision? A Yes, it was. 
Q Do the 29 states listed in this exhibit include all of the states 
in which General Motors Corporation does business -- 
* * * 
104 (Continuing) -- which imposed a state income tax or a tax based 
upon net income ? 
* * * 
A Yes, it does. This list, I might add, does not include the 


District of Columbia. 
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Q Are the basic statutes listed in the exhibits, the statutes 
which contain the provisions relating to such taxes? 
* * * 
119 Thereupon, 
WILLIAM A. PATON 
was recalled as a witness for the Petitioner and, having been previously 
duly sworn, was examined and testified as follows: 
* * * 
Q Professor Paton, will you state to what from an accounting 
standpoint the income of a manufacturing corporation is attributable ? 
* * * 
120 THE WITNESS: In my opinion, the income of a manufacturing 
corporation is brought about by and attributable to the (oayen) process 
of production, including -- 

THE COURT: Cost of production? 

THE WITNESS: Yes, including the preliminary plans, the 
actual manufacturing process, and the marketing of the finished product. 
121 Q How does an accountant undertake to recognize the significance 
of the various factors utilized in the cost of the productive process? 

* a” * 


THE WITNESS: Well, the accountant recognizes the 


~ 
significane of the factors utilized ia production by ascertaining and 
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recording the cost of these factors, speaking broadly, as these costs are 
incurred. 
By Mr. McGratty: 

Q What elements are included in cost? A Well, Iam using 
the word cost to include all of the expenses involved in the process of 
turning out and marketing the product of the enterprise. Now these costs 
are sometimes described in terms of departments or stages of production 
such as preliminary engineering and design, the actual process of 
fabrication, the process or departments of shipping and selling, and 
general administrative activities. 

122 THE COURT: Advertisements. 

THE WITNESS: Yes. 

THE COURT: Public relations. 

THE WITNESS: I use the word cost very broadly here to 
include all of these operating charges in a broad sense. 

Now, I might explain a little more specifically by referring 
to what we sometimes call a classification of costs in kind; that is, these 
costs include all of the wages and salaries paid to all of the employees of 


all of the different grades and types. They include the expenditure for 


materials and supplies of all the different kinds. They include the using 


up of plant capacity that we ordinarily refer to as depreciation. They 


include the cost of utility services such as power that may be acquired 
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by the company, the cost of maintenance, insurance, property taxes, 
advertising, your Honor mentioned, the entire range of expenses that 
are incurred in the entire range of production, using the word prodition 
to cover everything from the initial planning stages through to the making 
of the product. 3 
By Mr. McGratty: 

Q Now, would you tell us how from the standpoint of accounting 

the net income of a manufacturing corporation is determined as an 


accounting matter ? 


* * = 


123 THE WITNESS: Just speaking very briefly, the accounting 


process, I think as we all recognize, is a process of comparing the 
revenues of a particular period of time as represented by the value of 
the product delivered during that period of time with the total cost and 
charges applicable to that revenue measurement and net income emerges 
when the value of the product sold at the selling price exceeds this 
entire package of cost applicable to that mass of revenue. 
By Mr. McGratty: 

Q From an accounting standpoint, is there any relationship 
between the cost of the various productive factors employed such as 
engineering cost, manufacturing costs, marketing costs, and the pro- 


portion of total net income aitributable to gach of the factors employed 
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in producton? A Yes, in my judgment there is. The income is the 
resultant of combining an arry of productive factors in the form of a 
finished product, and the amount attributable reasonably to that income 
to any particular factor is represented by the cost of that factor as 
numerator to the total cost of all of the factors is the denominator. 

In other words, it is related by the proportion of the cost of 
the particular factor to the total cost of all of the factors involved. 

Q Inyour opinion, sir, is there any other method available for 
the determination of the proportion of net income attributable to each of 
124 the various factors employed? A No, sir, in my opinion this is 
the only available procedure. There is no alternative procedure that can 
be utilized for that purpose. 

Q Now, Professor Paton, by the way of illustration, will you 
please assume that the cost of producing and marketing an automobile 
is $2, 000. 

* 
By Mr. McGratty: 


Q Will you assume that the selling price of that automobile is 


$2, 200 and that the resulting net income or profit is $200. Now, will you 


assume that costs are incurred by major departments as follows: $200 
cost incurred by the engineering department for research, design, tooling, 


and so forth; assume that $1, 440 of costs are incurred by the manufacturing 
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department for employee services, materials, and supplies, for mainten- 
ance, insurance, depreciation, and so forth; assume further that $160 
125 of costs are incurred by the sales or marketing department; 
assume finally that $200 of costs are incurred for general administra- 
tion activities and other general overhead items, giving you total costs 
of $2, 000. 

Now, on the basis of these assumptions, is it possible to 
determine the amount of net income fairly attributable to each of the four 
departments which I have listed? 

A Yes, I would say that it is. On the basis of the assumed data, 
in the case of the engineering department, the costs incurred in that 
department under the assumptions of $200 is 10 percent of the total cost 
incurred of $2,000. Accordingly, I would say that we can reasonably 
attribute to that department 10 percent of the net income a sum of $200, 
namely, $20. 

Tne manufacturing costs assumed is $1, 440 and is 72 per cent 
of $2, 200 and 72 per cent of $200 is $144. Under these assumptions 
accordingly the manufacturing department -- let me put it this way, one 
might say that $144 of this net result from combining these factors can 
be attributed to the manufacturing activity. The sales activity, selling 


and marketing and shipping probably included there is assumed at 


$160. That is 8 per cent of the -- waita minute -- yes, 8 per cent of 
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the total cost of the $2,000 and accordingly 8 per cent of the net earnings 


of $200 may be, or $16, may be reasonably attributed to that activity. 
126 The general administrative functions and so on are assumed to, 
under the data you have given me, assumed to total $200, which is 10 
per cent of the total assumed costs of $2, 000 and accordingly 10 per cent 
of the $200 net income resulting from combining these factors in the 
finished product can be attributed to those functions. 

Now those two figures I believe total up to $200 of net income. 

Q Is it possible, sir, to determine the amount of net income 
earned by a corporation in a particular geographical or political area? 

A Yes, I think that it is. In order to do so it is necessary to find 
out where the costs are incurred that represent the efforts that taken 
together in a package are responsible for the earnings of the company. 

For example, to take this very case, let's -- if I might add 
an assumption to your assumptions, I suppose that the $200 of -- that 
the engineering activity happens to be located entirely in the State of 
Michigan, my’home state, and all of the other activities happen to be 
located somewhere else. In that situation we would say that all of the 
earnings attributable to engineering, which is as I explained a moment 
ago I would determine as being 10 per cent of the net earnings, can be 


att ributed to that geographic area, in a geographic assignment. 
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127 Q Now suppose, sir, that instead of all of the engineering 
activities being conducted in the State of Michigan, one-half of the 
engineering activities were conducted in the State of Michigan and the 
other half in the State of Ohio. How then would you apportion income 
attributable to the engineering department ? 

A Well, assuming that we mean by one-half one-half of the 
cost incurred -- 

Q Yes, sir. A  --- then we have got $100 of engineering 
cost incurred in Michigan under that assumption and $100 of engineering 


costs incurred in Ohio, so on the basis of those cost figures, one-half 


of the total fraction of net income attributable to engineering would be 


assigned geographically to Ohio and one-half would be assigned 
geographically to Michigan. 

Q Isee. 

Sir, is the assignment of income on a geographic basis as 

you have described it, in terms of the productive activities, carried on 
in various areas and the costs of these activities, is that affected in any 
way, in your opinion, by the location of the customers of the manufacturer? 

A Well, in my judgment it is affected not by the location of the 
customer as such at all, but if any of the selling costs are incurred be- 
cause of the customers location, then to that extent the customer's 


128 location may affect the situation. What we have got to remember 
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is that the, the essence of my conclusion here on the accounting pro- 
cesses, is that we have got to find out in a geographical assignment, 
we have got to find out where these costs are incurred. We have got to 


make up our minds about that, and in my opinion -- 


THE COURT: Do I understand you don't consider whether or 


not there is any waste or whether there was any profit or -- 

THE WITNESS: I realize, your Honor, this that there can be 
arguments about whether particular costs were properly incurred and so on 
for purposes of my generalization Iam assuming reasonably effective 
operations and that we are incurring costs in accordance with plan and with 
the location of our efforts and so forth. 

But I wouldn't be one of those who would say that there is no 
room for debate on the appropriateness of a particular cost and in a 
particular location. But the essential point that Iam trying to make is 
that I can consider the costs. The question to me is not where the customer 
is located but where are the costs incurred. 

Now the customer's location may affect those costs particularly 
in the marketing area, but that is incidental, for instance, if the customer 
moves from one state to another it might not affect the location of our 


efforts at all. 
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129 By Mr. McGratty: 
Q Professor Paton, would you please summarize the underlying 


reasons for the opinion you have expressed with respect to the factors to 


be considered in undertaking to attribute to find the income of a manu- 


facturing corporation? 

A The propositions that I have been trying to emphasize here are 
very simple. The first one is that as I see it and I would be surprised to 
find there was any general disagreement on this, among accountants 
certainly, the income is a resultant of and attributable to the entire 
package of efforts which I have referred to as a productive process, using 
the phrase broadly. 

Now income is an economic measure. It isa TOTES in 
dolars. If we are going to attribute the resultant income to the particular 
factors of production we have got to find an economic measure there. The 
130 only one that I can see is available is that of relative costs. What 
is the cost of this department or this effort as compared to the total costs? 
Then when it comes to geographical assignment, the secondary step, that 
is a case of deciding where the costs are incurred. Where is this effort 

in period: 
made by this particular company (or) particular (pair). 

I might add, if the Court permits, that I have always been 
very skeptical of working out anything of this kind except on what I would 


call a rather cold-blooded impersonal figure of costs. I can understand 
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how an engineer, or an engineer staff that has been designing a car, for 


instance, may feel that they really are the folks that produce the income. 

THE COURT: You realize that the salesman is the one who 
sells the car. 

THE WITNESS: I was going to add that very thing. And the 
manufacturing people may become rather enamored of what they are doing, 
put I think that these rather subjective reactions can't be taken too 
seriously when we are really up against the cold-blooded problem of 
assigning results to particular productive factors and trying to find out 
where the locations are. 

THE COURT: This is your view in accounting? 

THE WITNESS: Yes. 

* * * 
DIRECT EXAMINATION (Resumed) 
134 By Mr. McGratty: 

Q Professor Paton, Iam going to ask you to assume the followng 
facts: General Motors Corporation is engaged primarily in the manu- 
facture and sale of automobiles, trucks and other ee vehicles, 
parts and accessories therefor, and engines. General Motors does not 
tave any plant and does not conduct any..manufacturing or assembly opera- 
tions within the District of Columbia. Ge neral Motors does :engage.. 


in regular and systematic promotion and selling and liaison activities with 
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customers in the District of Columbia through offices located in the District 
and through traveling employees who come, from time to time, into the 
District of Columbia. 

During the year 1957, General Motors sales to residents of 
the District of Columbia, to whom shipments were made within the 
District, amounted to approximately 393/1000ths of 1 per Cent of its total 
sales, the District sales amounting to $37, 185, 704 and total sales amount- 
135 ing to $9, 461, 855.874. : 


During the year 1958 the percentage was approximately 


414/1000ths of 1 per cent of total sales, the District sales amounting to 


$32, 542, 519, and total sales amounting to $7, 853, 393, 381. 

During the year 1957, the compensation paid by General 
Motors to employees assigned to its offices in the District of Columbia 
amounted to approximately 45/1000ths of 1 per cent of the total compensa- 
tion paid to all employees, the District payroll amounting to $1, 203, 081 and 
the total payroll amounting to $2, 662, 072, 037. 

During the year 1958, the percentage was approximately 
49/1000ths of 1 per cent of total payroll, the District payroll amounting 
to $1, 158, 093 and the total payroll amounting to $2, 354, 049, 741. 

During the year 1957 the average gross value of the real and 
tangible personal property used by General Motors in the District of 


Columbia amounted to approximately 22/1000ths of 1 per cent of the total 
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gross value of all the real and tangible personal property used by General 
Motors, the value of the District of Columbia property amounting to 
$1, 360, 676, and the total value of all the real and tangible property 
everywhere amounted to $6, 247, 160,370. These amounts represent the 
ao of (a) the gross book values of owned property based upon cost, except 
that inventories are valued at the lower of cost or market, and, (b) 
the values of rented property taken at eight times the rent paid during 


1957. 


During the year 1958 the percentage was approximately 


21/1000ths of 1 per cent, the District property value amounting to 


$1, 326, 209, and the total property value everywhere amounting to 
$6, 403, 673, 576. 

The District of Columbia Income and franchise tax of 1947, 
as amended and in effect during the years 1957 and 1958, provided for 
a franchise tax at the rate of 5 per cent upon every corporation and unin- 
corporated business for the privilege of carrying on or engaging in any 
trade or business within the District, and further provided that the measure 
of the franchise tax shall be that portion of ther net income of the corpora- 
tion and unincorporated business as is fairly attributable to any trade or 
business carried on or engaged in within the District and such other net 


income as is derived from sources within the District. 
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General Motors" total net income required to be apportioned 
was $1, 312, 092, 839 in 1957, and $653, 396, 893 in 1958. In each year 
the District of Columbia determined the portion of total net income 
attributable to the business carried on by General Motors within the 
District by multiplying total net income by a fraction representing a 
single factor sales formula. The numerator of the fraction was the 
137 amount of sales of all products made to District residents and 
shipped to them in the year from points outside the District during the 
year. The denominator of the fraction was the amount of all sales made 
everywhere. As I already stated, District sales amounted to 393/1000ths 
of 1 per cent of total sales in 1957, and the District attributed $5, 156, 525 
or approximately 393/1000ths of 1 per cent of General Motors’ total 
net income in 1957 to General Motors’ business within the District. 

District sales amounted to approximately 414/1000ths of 
1 per cent of total sales in 1958, and the District attributed $2, 707, 677 
or approximately 414/1000ths of 1 per cent of General Motors" total 


net income in 1958 to General Motors' business within:the District. 


Now, let me point out, parenthetically, for your convenience, 


I suggest you may refer, to the extent you deem desirable, to Plaintiff's 
Exhibit 7a for indentification which contains each of the figures which I 


have mentioned during the course of this question. 
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Now, Professor Paton, on the basis of all of the foregoing 
facts, which I have asked you to assume, do you have an opinion as to 
whether the method of apportionment used by the District of Columbia, as 
applied to General Motors Corporation, resulted in a reasonable approxi- 
ee of the net income fairly attributable to the business carried on 
by General Motors within the District of Columbia during the years 1957 
and. 1958? 

MR. WIXON: If Your Honor please, I would like to impose 
an objection. I don't think some of these items are in the record. 

* * * 

142 MR. MC'GRATTY: That is why I raise the question at this 
point . 

I respectfully ask your Honor at this time to rule on the ad- 
mission in evidence of the facts stipulated in paragraphs 9 and 10 of the 
stipulation. 


*x * * 


THE COURT: What does the respondent say? They concede 


the fact, but deny its admissibility ? 
* * * 
Mr. Wixon, you object, don't you? 
MR. WIXON: Ido. But I would like to point out one more 


thing to your Honor. It has to be read in its full context, I believe. We 
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state that we have included the dollar amounts in paragraphs 9 and 10 in 
order that strict and formal proof on those amounts shall not be required; 
but by agreeing to the inclusion of dollar amounts in paragraphs 9 and 10, 
we did not stipulate or concede that these amounts, or the basis -- and 
I would like to emphasize the words "or the basis” -- upon which those 
amounts are predicated, are pertinent, relevant or material. : 

Now we don't concede the manner of arriving at these dollar 
amounts, the basis, in other words, unless, of course, your Honr 
144 disagrees; and we do not concede materiality and relevancy. But 
what we say, in effect, is that if your Honor proposes to let these dollar 
amounts as shown in paragraphs 9 and 10 into evidence, then we will agree 
that the calculations were correctly made. 

For example, your Honor, may I point to paragraph 9 on page 
8, where we have a statement as to property figures. They are set forth 
on page 9. We have an explanation of the method of nometoan of those 
figures. I shan't take up your Honor's time by reading what is right before 
your Honor. We make no concession that the methods of calculation are 
correct, but I said once before if your Honor holds that the methods of 
computation are pertinent, relevant, material, and may be admitted into 
evidence, and all that sort of thing, then we agree that the results of 


applying the method was correctly reached and that the dollar amounts 


reflect that method. Thereafter, of course, it becomes a matter simply 


of mathematical computation. 
THE COURT: Over your objection, I am going to consider and 


receive these stipulations as correct, and if the question just propounded, 


the hypothetical question, is based upon the evidence in these paragraphs 


and the other record, I am going to admit it. 
* * * 
By Mr. McGratty: 

Q Professor Paton, out of an abundance of caution, let me ask 
you now to re-read to yourself paragraphs 9 and 10 of the supplemental 
stipulation, which is Petitioner's Exhibit 6, so that you may have clearly 
in mind the precise manner in which each of the figures used in my 


hypothetical question to you was calculated. 


* * * 


By Mr. McGratty: 
Q Now on the basis of the facts which I have asked you to assume, 
including the facts set forth in paragraphs 9 and 10 of Petitioner's 
Exhibit 6, Iask you: Do you have an opinion as to whether the method 
of apportionment used by the District of Columbia as applied to General 
Motors Corporation ‘resulted in a reasonable approximation of the net 
income fairly attributable to the business carrie on by General Motors 


within the District of Columbia during the years 1957 and 1958? 
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MR. WIXON: Now, if your Honor please, I would like to 
interpose another objection. This gentleman has testified, as I under- 
stand it, as an accountant. An accountant is one skilled in the knowledge 
and science of keeping accounts or records or books. I don't think this 
gentleman is qualified to express himself upon whether he thinks that we 
149 in using a certain type of approach to taxation caused a result of 
a fairly attributable determination of income in the District of i Columbia. 

Moreover, it is a question of law. Itisa matter upon whican 
your Honor and the Court of Appeals have spoken on any nares of 
occasions, not a matter of accounting. : 

THE COURT: Nota matter of economics. 

MR. WIXON: Not a matter of economics. It isa matter, I 
think, of law, because if it is fairly attributable, it is fairly attributable 
under a statute but not fairly attributable from a standpoint of accounting. 

THE COURT: Iam inclingd to agree with you about the 


accounting, but I think it is a matter of economics. 


Mr. McGratty: I suggest to:your Honor it is a matter both 


of economics and of accounting. 

THE COURT: Why? What has accounting to do with it? 
Nothing magical about accounting. 

MR. McGRATTY: Fairly attributable, as a matter of fact, 


from the standpoint of a factual attribution in the expert opinion of one 
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skilled in the art of accounting, sir. 

THE COURT: Professor Paton is an expert in accounting. 
He is not an expert in economics. 

MR. MC GRATTY: It so happens that Professor Paton is 
qualified as an economist as well as an accountant, sir. 

* * Oo 

By Mr. McGratty: 
152 Q Professor Paton, leaving aside at this moment your qualifica- 
tions in the field of accounting, would you tell us what, if any, training 
you had in the educational circles in the field of economics ? 

A My training at the graduate level was almost entirely in the 
field of economics, economic theory. It is true that my doctorate dis- 
sertation had a bent ‘toward the accounting field in which I was beginning 
to take an interest at that early date. I held a professorship of economics 
at the University of Michigan -- 

153 THE COURT: How long? 
THE WITNESS: I was made full professor in 1921, andI 


became professor emeritus in 1959. I was a full-fledged member of the 


department of economics and at least by my colleagues was recognized 


as an economist as well as an accountant. Now, that may seem -- 
THE COURT: Were you a professor in economics from 


1921 until -- 
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THE WITNESS: Yes, Iam a professor emeritus of economics 


THE COURT: Do you do any work in that field mone 

THE WITNESS: I have done some work in it almost all the 
time. I don't want to make any pretentions here that are the least bit 
exaggerated. I believe Iam listed in Who's Who as an economist and 
accountant. I believe that is the way it has been listed. 

I have been a member of American Economic Association since 
1917. Ihave gone to a great many meetings and have been ReCorized as 
knowing something about economics and have participated in programs 


once or twice. 


But it is true, as I said here the other day or some time back, 


the emphasis in my work has been on accounting for years. But I have 
nevertheless been a full-fledged, active member in the department of 
economics at the University of Michigan. | 
154 I have kept up my reading, and I have done a little writing 
in the field. In 1952 I wrote one book that has perhaps a kind of light 
title, "Shirt-Sleeve Economics," a 460-page book, that wasn't badly 
received and is entirely in the field of economics. 

THE COURT: When you were a professor from 1921 to 1959, 


to what extent did you teach economics ? 
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THE WITNESS: There was one course that I taught down through 
the years that was labeled "Determination of Income” that we always 
considered sort of a combined course. The graduate students in economics 
as well as graduate students in some of the applied lines would take this 
course. And that was the extent of my formal teaching that could be 
said to be in economics. This course was listed in the economics 
department and was considered sort of a combination. 

I might add this, that we don't draw perhaps as rigid lines as 
maybe we should. Some phases of accounting analysis are regarded by 


most of my colleagues as within the field of economics in a broad sense of 


the word. But I spoke, I think, with complete accuracy previously when I 


said the emphasis in my work, since 1920 certainly, or 1921, has been 
more in the accounting field that in pure economics, but I have been a 
straddler. Maybe that is a confession of weakness, but I have been 
straddling, sir, the two fields right down to date. 
155 THE COURT: Mr. Wixon, do you want to examine? Do you 
have any questions ? 
VOIR DIRE EXAMINATION 
By Mr. Wixon: 
Q Professor Paton, would you say the major part of your activities 


have been devoted to accounting ? 
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A I think that ig a fair statement of it. It is true that a good 


deal of the consulting and testifying I have done: down through the years 
has been in areas that I would regard as just about as much economics as 
accounting, but the emphasis has been in the field of accounting and Iam 
probably better known in that area than anywhere else. 

Occasionally somebody makes the mistake of calling me 
"Mr. Accounting", but I have -- and this is a very sincere statement, 
sir -- I have retained an active interest in economics right down through 
the years. I probably am as faithful a reader of American Economics 
Review, our principal journal in this country, as any member of the 
American Economic Association, and have tried to keep posted in the 


field of economics. 


As I say, I don't draw as sharp a distinction between accounting 


in a broad theory sense and economic theory as perhaps some people would. 
Se sate 

MR. MC GRATTY: If your Honor please, the question thus 
far simply asked whether professor Paton did have an opinion. 

THE WITNESS: Yes, on the basis of the data in your lenghty 
question or assumption of facts, I do have an opinion. : 
157 By Mr. McGratty: 

Q Now, let me ask you, in your opinion, did the method of 


apportionment used the the District of Columbia achieve a reasonable 
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approximation of the net income fairly attributable to the business car- 
ried on by General Motors within the District during the years 1957 and 
1958? 
* * * 
158 A No, in my opinion it did not. 
Q Now may I ask you to state the reasons for your opinion, sir? 
* * * 

A My understanding is that the procedure followed by the District 
assessor is that he assigns income to the District on the basis of sales 
delivered in the District to total sales, and the thing that I have been 
keeping track of is the percentages. The percentage used, as I under -~ 
stand it, in 1957 was .393 per cent, approximately, and the percentage 
used in 1958 was , 414 pereent. 

Now, the trouble with the application of these percentages 
to this particularization and the thing that gives me a firm conclusion 
that results not in an assignment that is fairly attributable are the facts 
that if you take payroll, for instance, into consideration, and payroll is 
avery important cost, it permeates the entire arry of departments 
and activities, it permeates the sales activity fairly heavily, when you 
include the wages and salaries of all types of employees. And if I have 


th thing correctly in mind, the percentage of payroll in the District was 


159 roughly .045 in 1957 and: .049 in 1958. Now the percentage used 
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by the assessor is between eight and nine times that payroll percentage. 


Now, if we turn to the other major part of the coin, capital, 
basically, I regard income as generated by capital and Bernicess If we 
turn to the other side of the coin and take property as a -- 

THE COURT: Incidentally, that is the definition of income in 
the regulations of the District; it is that derived from capital and services. 

THE WITNESS: When you get down to brass tacks, that is 
pretty good, when you get right down to the root of things, and when you 
turn to the measure of capital, that is based upon property in the District 
and property out, we find, including rental property, and I assume no 
responsibility for any computation, any methods of determining the value, 
put here we find that the percentage used by the District in 1957 is about 
eighteen times the percentage that you would arrive at by relative 
property locations and in 1958 is almost exactly twenty times. 

Now, to met that is a prima facie evidence that there is some- 
thing inherently unreasonable about the procedure as applied in this case, 
because payroll is an excellent rough guide with respect to services and 
property is not bad, as a rough guide to the application of funds in particular 
ey: so to me, in this particular situation, the calculations used, as I 


understand it, by the assessor, are I think seriously unreasonable. 


By Mr. McGratty: 

Q Professor Paton, in your opinion, and on the basis of the 

same facts - - 
* 
By Mr. McGratty: 

Q (Continuing) -- relative to General Motors, which I have pre- 
viously asked you to assume, could that portion of the net income of 
General Motors fairly attributable to the District of Columbia be determined 
by the use of the property factor alone ? 

A No, I don't think so. It's not adequate by itself. 

* * * 
162 Q What would your opinion be with respect to the use of a payroll 


factor alone? 


* * * 


a THE WITNESS: As I have already said, the payroll is a very 
important expression of the way in which the cost of services permeates 
the activity of an enterprise. By itself it is unsatisfactory, because it 
ignores the capital factor. 

Q What would be your opinion with respect to the use of both a 


payroll factor and a property factor ? 


A Well, in my opinion, a combined combination of payroll 


relationships and property relationships would make a pretty good rule 


of thumb. It is not ideal, but payroll does describe the service situation, 


personal services. 

THE COURT: And doing that you are leaving out sales ? 

THE WITNESS: No, I had no intention, because payroll 
permeates the selling activity and so does property. Iam Peanine my 
proposition again on the basic economist view, you might say, that capital 
and labor combined in various ways in various situations are responsible 
for the income result that finally develops from enterprise's activities. 
164 THE COURT. You don't think sales produces = income ? 

THE WITNESS: The sale as such doesn't, but the selling 
activity -- : 

THE COURT: Don't you think the sale itself does ? 


THE WITNESS: No. 
* 


* * 


THE WITNESS: .I'do want to make it plain that I do think that 


the selling effort and the market activity and all that sort of thing, that is 
one of the important branches of the efforts and activities of 4 great 
many enterprises. It is, as I see it, the activities with the enterprise we 
are looking at in combining the factors of production throughout a series 
of stages, planning, manufacturing, and selling. 

THE COURT: Suppose you bought a house for $10, 000 and 
kept it for "X" number of months and sold it for $20, 000. Don't you think 
the sale would produce income? : 


THE WITNESS: Well, I wouldput it this way: -- | 
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THE COURT: You don't think the selling activities -- 

THE WITNESS: You realize income through the sale, but the 
customer does not create your income. 

165 THE COURT: Nobody said they did. But don't you think the 
sale produces income? 

THE WITNESS: No. 

THE COURT: It results in income, doesn't it? 

THE WITNESS: I am not trying to quibble, your Honor, but I 
think we have a point here of quite a little bit of importance. 

As I see'the situation, when we are talking about the income 
of a particular enterprise, it is the efforts of that entjerprise that produces 
the income. If there weren't any customers there wouldn't be any income. 

THE COURT: Of course not; no income earned. 

THE WITNESS: We say it is earned by the entire process of 
production, but we don't usually record it. 


THE COURT: You don't get it; none of it. 


THE WITNESS: You don't get the cash until you deliver the 


product, 


THE COURT. Let me ask you a question. It will be segments 


Let's take a segment of a carload of automobiles. They leave 


their plant and come down on, say, the Pennsylvania Turnpike, and they 
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have a wreck. No income, is there? They are destroyed. Is there any 
income ? : 

THE WITNESS: No, not with respeft to that particular event. 
166 THE COURT: Ofcourse not. No income is earned until they 
get to Washington and they are sold, | 

THE WITNESS: No. I cannot agree with that at all. Ibeg 
your pardon, sir, but I consider that is a fundamental error. | 

THE COURT: Let's suppose they are delivered and the person 
who is supposed to pay for them doesn't pay for them. No income is earned, 


is there? 


THE WITNESS: Income was earned, but due to bad credit 


situation you finally didn't collect it. 

THE COURT: There is no income. 

THE WITNESS: Let me use a simple analogy. I think there is a 
little point here you and I can get together on. 

THE COURT: We won't get together on that, I'll tell you. 

THE WITNESS: Wait a minute. I think there is a little point. 
It is a very interesting point. : 

Let's say we are growing apples, or something of that kind. 
That takes me back to my farm days; I don't know whether it is a good 
example. But the income that may be produced by disposing of the 


apples, in my opinion, and I assumed that was pretty widely shared, is 


attributable to the entire process. 

THE COURT: We are not talking about things attributable. 
167 The law says this, the law says that if the parties are engaged in 
business, you have got to apportion that income. It doesn't make any 
difference where it is earned. We are dealing with that situation. 

But I am just talking about a matter of theory, that you are 
talking about there is no income earned in sales. I think you are wrong. 

THE WITNESS: I didn't say there was no income earned by 
this salesman. 

THE COURT: I didn't say salesman; I said sales. 

THE WITNESS: I don't think that we can support soundly 
the theory that the customer creates the income. The income is created by 
the entire process of production which culminates in the sale; that is true. 


THE COURT: It is academic, because the law requires that 


parties engaged in business in the District, there must be apportionment, 


or should be, anyhow. 
Go ahead. Iam sorry I have interrupted. 
MR. MC GRATTY: That is all right, your Honor. We welcome 
any questions from the Bench. 
By Mr. McGratty: 
Q Would you state your opinion, Professor Paton, with respect 


to the use of a three-factor formula based upon payroll, property and sales ? 
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A If I might insert something there, ideally I think the determina- 
ae should be made along the line that we were talking about in your 
«earlier hypothetical question on the basis of the relationship where costs 
are incurred. 

Now it seems to me that when you have a formula based on payroll, 
it is very important in basic crosssection of costs, that permeates selling 
activity and everything else, plus the use of the relationship of property 
in a particular state or territory or area, as compared to property every- 
where, that we don't improve the situation by putting in relative sales 


as a third factor. 


For one thing, there is considerable duplication then because 


in my payroll -- I say "my" payroll -- in the payroll assignment you in- 
clude a very important part of the selling activity, namely, Eelcompensae 
tion paid everybody connected with the selling activity. So it seems to 
me -- | 
THE COURT: Also includes a good deal of manufacturing, too. 
THE WITNESS: It seems to me that we muddy the waters to 
some extent. That is my personal opinion. I don't want to suggest that I 
think there is anything terribly wrong, your Honor, with the three-factor 
formula; Iam just suggesting that, to me, the cost approach is the only 
one that I can see that is sound and usable in all cases. : 


Now, I appreciate the difficulties of working it out in any 
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169 fine-spun fashion. I appreciate the need for perhaps practical 
methods of approximating this desired fair assignment. That is what 
everybody, Iassume, wants and is under the statute at any rate, within 
the limits of any statute, the fair, equitable assignment. 

THE COURT: Have you finished? 

We will have a recess for five minutes. 

* * * 
By Mr. McGratty: 
Q Professor Paton, in your opinion, when a property factor is 


employed, is a more accurate result or a less accurate result obtained 


by using gross property value; that is, original cost without regard to 


depreciation which has already occurred or by using net book value after 
depreciation ? 

A Iprefer the gross property approach largely because it is my 
impression that the costs, like depreciation, maintenance, insurance, and 
what-not, peculiarly associated with property, tend in general to be some- 
what more in proportion to gross than to net. 


That is a matter of personal opinion on my general experience. 
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170 By Mr. McGratty: 
Q In your opinion, are the views which you have expressed dur- 
ing the course of your testimony in accordance with generally accepted 
principles of accounting ? 


171 Mr. McGratty: Yes, your Honor. 


The Witness: In my judgment the positions I have taken are in 


accord with generally accepted accounting principles. 
CROSS - EXAMINATION 
By Mr. Wixon: 

Q Professor Paton, as I gathered from your festemony: you place 
major emphasis upon costs; am I correct, sir? 

A Yes. I think that is a fair statement; that is, the incurring of 
costs is the thing that I stressed in dealing with the problems of attri- 
buting income to factors of production or to areas. : 

Q So that if there were no costs, obviously there would be no 
income? A Well, we must be a little careful about universalizing 
anything about that. Property sometimes is inherited or acquired by other 
means than purchase. What I was talking about primarily was the prosaic 
situation, however, where you are purchasing services and materials 
and supplies and constructing buildings and buying equipment, and so on; 
but I wouldn't say that there aren't a few exceptions. Treasure trove 


might be income to the person who was the beneficiary under the law, 
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172 but he might not have any particular costs. 


Q But in business activities you, as I understand it, place your 


emphasis and form your predicates from the-approach of costs, basically 


and primarily; am Icorrect, sir? 

A Yes, relative costs incurred is the thing I was trying to 
stress. 

Q Let me give you a hypothetical approach. 

Suppose you had a corporation which was engaged either in 
servicing or selling, yet had all of its products in one place, it incurred 
all of its costs, essentially, in that place, but by fortuitous circum- 
stances it made all of its sales in another place, and the total costs 
of accomplishing this sale were de minimis -- let's say $10, 000 to make 
all of the sales of the commodities, as against $10, 000, 000 for the pro- 
duction of the commodities which were sold. 

I take it that in your view, then, none of the income would have 
been produced with the exception of that related to $10, 000 in the area where 
the sales of the commodity occurred, and all of the income would have been 
produced in the area where the major or almost total costs were incurred? 

A I think that is substantially correct. I would like to try to 
illustrate your case. 
173 Let's imagine a manufacturing company -- this is a Little 


weird -- producing: something or other within one state, and perhaps 
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selling it all in another state, the whole thing. And perhaps their sales 
effort might conceivably be a few catalogs scattered around that state, 
or something of that sort. 

Now, = 

THE COURT: Let's suppose it wasn't anything. 

THE WITNESS: Let's suppose for the sake of extreme hypo- 
thesis it wasn't anything. 


In my opinion the income of that manufacturing and vendor 


corporation is generated in the other state. That doesn't mean that it 


isn't realized by sales in the Sev ond state, but it is generated by the 
activities in the state, in the state in which the work is done, in my 
opinion. 
By Mr. Wixon: 

174 Q You realize, sir, that we cannot in our concepts, based upon 
counsel's question to you on the Franchise Tax Act, tax anything but 
realized income. That is to say, we cannot taxa mythical dollar, we 
must tax an existing dollar, ohe which represents net income. You 
realize that, sir? : 

A ILbelieve that is my understanding, yes, that the type of tax we 
are talking about here is an income tax. : 

Q It is called or denominated a franchise tax but is a tax, as 


counsel said to you, based upon income. 
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174 A Yes, I so understand the situation 
Q Now, sir, let me ask you this. Suppose a corporation purchases 
articles which it sells or manufactures them or in any event obtains them 


and in so doing it incurs a cost because there is a cost of the merchandise 


purchased on the one hand or produced on the other. Do you agree, sir, 


that it is rather immaterial how the costs are incurred Since it is the com- 
modity which is, when sold, the item which produces the income ? 

A I don't believe I quite followed that. Could I have that read? 

Q Yes, sir. Jam a businessman and I buy commodities for sale. 
I manufacture nothing, but I purchase them from someone else and in so 
doing, of course, I incur costs for those particular articles. Now I 
175 differentiate that situation from the one we have been talking 
about, a manufacturing corporation which produces substantially all of 
the things that it sells. Would you say that there is any major distinction 
to be made between the income type production of the business which pur- 
chases everything and sells it and the corporation which produces every- 
thing it sells or is it still based upon expense or costs in either case? 

A Well, let’s think of some commission merchant or somebody 
who buys a lot of stuff and maintains an office and sells it quickly. Now 
his activity is that of acting as a trader, let's say, at the wholesale level 
perhaps and his income is produced as a result of that activity and when 


we come to a geographical assignment of it, I would say that it depends on 
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where that activity is located and where those costs are inconred by him as 
to how that assignment should be worked out. | 

Q Using the example of the company which produces nothing but 
buys everything which it in turn sells, would you say that if the articles 
are bought, for example, in Minnesota that therefore the costs are incur- 
red in Minnesota and that the income therefore is attributable or to be 
assigned to Minnesota ? : 

A Certainly not, if the activities of this party we are looking 
at is centered in and located in Chicago. In other words, the fact that 
ee a cost in Chicago for something that comes from Timbuktu 


would not mean that Timbuktu has any claim to his income. Maybe 


Timbuktu -- 


THE COURT: Mr. Wixon said the man went out -- 


MR. WIXON: Buys things in Minnesota. 

THE COURT: He is physically there. 

MR. WIXON: I go to Minnesota and purchase a million dollars 
worth of merchandise which I have sent to me, or I bring pack with me, 
to a place in Michigan. : 

THE WITNESS: I didn't quite understand the situation. The 
question of geographical assignment does not depend on just mien the 


home office is, but it depends on where the man's activities are and -- 
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THE COURT: Do you think every State the man would go to 
buy that material would have a right to nick the corporation for an income 
tax? 

THE WITNESS: It is an interesting question. My concept is 
simply this, your Honor, that the income of a particular enterprise or tax- 
payer is generated by its efforts, a whole package of efforts, and I use 
costs as a measure, in general, that is available of those efforts. 

By Mr. Wixon: 

Q Itistrue, is it not, Professor Paton -- 

A Excuse me, but if he makes.a trip out there, even if he is 
located somewhere, even if he makes habitual trips -- 
177 THE COURT: He didn't say "habitually." Say once a month. 


THE WITNESS: It is an interesting question whether a State 


should assert a claim or a right to tax income of someone whose activities, 


although scattered around a bit, are very incidental to that State. The 
fact, if his activities are centered primarily somewhere else, the fact 
that he buys goods in Minnesota would not warrant the conclusion that 
Minnesota is entitled to levy a tax on any of that income. But if he goes 
out there to negotiate and carries onativities - - 

THE COURT: Mr. Wixon didn't ask you about that. 

By Mr. Wixon: 


Q You have assigned, Professor Paton, in your testimony, as I 
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have understood it, to the place where the costs incurred the income which is 


the ultimate result of the activities of the corporation. 


A That is my proposition. 


Q That is your proposition. So that if you follow this matter to its 


logical conclusion, does it not follow that the place where costs are incur- 
red, wherever that may be, and for whatever reason, is the place where 
the income ultimately resulting from the activity will have to be assigned 
according to your approach? : 

A I think that is correct. 
178 Q Now itis a fact, is it not, Professor Paton - from the 
accounting viewpoint certainly that it is considered wrong to count your 
chickens before they hatch. In other words, you must have a sale, a 
culminating activity before you take into account income for business 
purposes or for tax purposes or for practical purposes ? 

A Well, the question in the first place there is a distinction, as 
I see it, between the earning: and production, generation of income, and 
the final step realization. You take in the case of an integrated company 
that has a mine and also owns some ships, a transporter, anne a 
smelter and a rolling mill and so on, I just can't accept the proposition 
that some of those important operations have to be left out in the cold as 
far as income is concerned because it might happen that a goad share of 


the final product is maybe sold abroad or sold in some area other than 
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where all this effort is made and all this cost incurred. 


Now, with respect to the other phase of your question, what 


do we in accounting recommend, it is true that in most manufacturing and 


trading enterprises the so-called conservatism of the accountant leads him 
to recommend the accounting recognization of the income when the amount 
of the sale becomes certain, but I don't know of any accountant who would 
say that final step of making the consignment and trundling the sack of 
cement into the freight car would say that that was the act that produced 
Bee income. That has never been my understanding. I very, very 
explicitly have taught to the contrary all through the years and I have 
assumed that I was in line with that. 

Now, there are special situations, counsel, where we do deviate 
from that. For instance, in long-term construction, it has been a 
recognized principle for many decades that income may be recognized as 

progresses 
construction (per se) because otherwise you may get very periodic 
distortions. It is one thing to be manufacturing umbrellas, let's say, 
and it is another thing to be building ships for some client that may take 
him months or even two or three years to complete. 

There are other exceptions that are made. I think that we 
generally recognize in accounting that it is the entire activity that generates 


the income, but that as a matter of conservatism we don't recognize it 


prior to delivery of the product or consignment of the product to the 


83 
customer. I don't see any conflict at all between recognizing the realiza- 
tion of the income at that point and insisting that the entire process of 
production, including marketing, is the process that generates or is 
responsible for the income. 

Q Well then, Itake it, Professor, following again your thoughts 
to what I would think would be a logical conclusion, that you would say that 
it would be possible perhaps to impose a tax upon potential income 
realization even though the products manufactured or purchased for sale 
180 had not in fact been sold since upon the obtaining of the products 
for sale there was in effect income determination. 

* * * 
181 THE WITNESS: Let's imagine an ore mine out in Minnesota 


and the company owns the mine and also owns some ships in which the ore 


is transported, and a smelter and rolling mill, and what not in Cleveland 


or Pittsburgh or somewhere. Now, in my judgment whatever income 
finally results from the integrated operations of that company must 
be attributed to the entire process. 3 

THE COURT: Let's suppose one of the big ore ships coming 
down the Detroit River sinks. Certainly it has not earned any income. 
That segment of the business has not earned any income. 

THE WITNESS: It could not quite agree with that. I would say 


those miners had produced income up to that point. Another misfortune 


nullified it -- 

THE COURT: You don't think income sank along with the boat, 
do you? 

THE WITNESS: I don't think that is at all difficult, sir. 

The value added -- 

THE COURT: There is no income until that boat reaches 
Cleveland and it is made into steel and steel was sold. 

THE WITNESS: I am afraid you and I do have a fundamental 
disagreement. 

183 THE COURT: What happens if the boat sunk ? 

Let's take fifty thousand tons of ore. It is ore that was mined 
and put on that boat, and it gets right in front of Detroit and sinks. Has 
that segment of the business earned any income ? 

THE WITNESS: Yes, sir, because the value of the ore that 
sunk and your ability to collect insurance on it would -- 

THE COURT: Let's assume there is no insurance. 

THE WITNESS: O. K., but each step in the productive process 
does, generally speaking, add a value. 

THE COURT: You are talking in generalities ? 

THE WITNESS: I am talking about this ore that is in this boat. 


That «is a bigger loss to you. Suppose for instance, that ore were some- 


how lost or destroyed before we got it loaded on the ship. 
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THE COURT: Yes, sir, any place. 

THE WITNESS: Our loss would not be as great as it is when it 
is destroyed down here in the Detroit River. 

THE COURT: Doesn't make any difference. Is there any 
income ? 

THE WITNESS: In my opinion, I don't see any reasonable 
escape from it. We cannot leave any of these activities out in the cold. 
Something may happen to nullify or cancel the beneficial or Sorthewinie 
184 effect, as for instance, some foreign government seizes your 
property, but that does not mean that the loss is not different wien you 


have semi-finished goods than it is when you lose raw material, because 


you are adding value all the time, sir, as you are carrying forward your 


production. 

THE COURT: Let me goa step further. Let's suppose it was 
received in Cleveland and made in steel, and something happened and 
all of the steel was destroyed, before it was sold to any customer. 

THE WITNESS: Then you have lost a lot more than you would 
have lost if you simply lost the ore. 3 

THE COURT: I agree with that, but it still has not earned 
any income, has it? i 

THE WITNESS: The fellow that has carried it to that stage, 


could say he has produced income and then a casualty or storm. or 
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something else has caused an equal or compensating loss. They are two 
different things. 

THE COURT: How can you lose something you have not earned? 

THE WITNESS: Of course, as I have said all along, I consider 
that earning or production process is distinct from final cashing in on it. 
Like I was trying to'say about growing the apples, I think when you grow 
the apples you have done something. 
185 THE COURT: You never heard of the severance theory ? 

THE WITNESS: Yes, sir. 

THE COURT: When you use the apple tree as an example 
I think you made a mistake. I think what we have to do here is shake the 
apple from the tree. And it is not shaken until it is sold. 

THE WITNESS: As I say, there are well-recognized situations, 
that are orthodox for Federal income tax purposes, and have been in effect 


for at least fifty or sixty years, where income is recognized on cost plus 


fixed free contracts as and in construction as the work progresses. 


THE COURT: Don't misunderstand, most of this discussion 
is academic because the statute requires that the income earned be out- 
side where business is conducted and inside where business is so it is 


somewhat academic ? 
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THE WITNESS: That is why I think we are not quite as far 
apart as we seem to be. 
BY MR. WIXON: 
Q Professor Paton, you are in the author of "An Accountant's 
Handbook, "' which is, I believe, one used throughout the country ? 
A Well, that is not quite right, I was the editor in chief of two 
186 editions of the "Accountant's Handbook," the 1932, as I recall 
it, edition, and the 1943 one. : 
Q Ihave your third edition, sir. It is dated 1945, the Ronald 
Press Company, New York, entitled “Accountant's Handbook, " third 
edition, edited by W. A. Paton, Ph. D., CPA, Professor Accounting, 


University of Michigan. 


I would like to show you this volume, sir, and ask you if this is 


the volume that you edited? 

A Yes, sir, I don't need to examine it, Iam sure that'it is. 

Q If youcare to, sir, you are welcome todoso. A No. 

Q Do you believe the statements in the Accountant's Handbook 
which you are the editor of, reflect, generally speaking, accented 
approaches in the matters to which reference is made in this handbook? 

A Well, it has been a long time since I have worked on it or 
examined it, but overall, it is my impression that it is a pretty good 


compendium. It represents, to some extent, the -- it brings together in 
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some cases, conflicting ideas, that is not everybody is agreed on every 
single aspect of all of these problems that arise in business, but I have 
always, I have never hung my head so far when anybody has mentioned 
the fact that I was editor of those two editions. 


187 Q I take it, sir, when you had material inserted in this volume, 


you were satisfied in your mind that it was correctly placed there? 


You did not put things in there that were incorrect? 
A You must bear this in mind, I was dealing -- Iam not trying 
to evade the question at all here, let's get this thing straight -- I was 
dealing with literally scores of temperamental advisors and contributors 
and I can't say that I wholeheartedly subscribed to every point -- to all 
of the notions that were put forth. I had some influence in toning down some 
of the things that looked to me as if they were a little off base, and so on, 
put the overall effect, counselor, was pretty good and reflected a cross 
section of prevailing concepts and procedures at a moderately high level. 
Q Iwould like to read to you, sir, from Section 3 of the 
‘Accountant's Handbook" that I have just shown you -- at page 116: 
"Relation of production to revenue. Although revenue is earned 
in a sense by the process of production as a whole rather than by some 
specific action, the accountant generally holds that it would be ‘counting 


one's chickens before they were hatched’ to accrue revenue prior to 


188 ee 
effective sale of product. To paraphrase a statement from Scott's Theory 


of Accounts, although it cannot be said that profit arises altogether out of 
the sale of the product and in no wise out of the process of maniactares 
business practice and accounting authority agree that the expected margin 
on goods produced but not sold is not effective income. Even if the con- 
cern has a definite offer for the goods, the income involved is not realized 
if the transaction has not been completed. It is quite possible that while 
the goods are being held, the market will be affected adversely. If 
dividends were paid on such anticipate gains and these did not materialize, 
it is obvious that capital investment would be depleted in the legal as well 
as in the operating sense. Where goods have been sold, on the other hand, 
the concern holds the accounts or notes of customers and no adverse 
change in prices can wipe out the profit involved although failure to collect 
may. It is, therefore, permissible to include sales on credit in revenue 
with proper allowances for bad debts although no revenue be recognized 
on goods not sold." | 

Now this continues, sir, with a statement from Kester. . ‘Do you 
know Professor Kester? 


A Yes, sir, I do. 


189 Q Professor Kester, I think, is a recognized authority on the 


subject of accounting concepts and principles. 
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Do you concur in that view, sir? 

A Well, he has written extensively and is well regarded through 
the field. He has been rather inactive for quite a good many years, but 
I believe Professor Kester is still alive. Ihave not seen him lately. 

Q_ And Professor Scott? 

A Professor Scott is deceased, but that is D. R. Scott, I believe, 
who used to teach at the University of Missour, and I always regarded 
Scott as, on the whole, a pretty clear thinker and writer in the field of 
accounting analysis. 

* * * 
190 Q May Icontinue to read from this same place in the book. It is 
a continuation and it refers to Professor Kester: 

"On the same point, Kester's Advanced Accounting writes 
substantially as follows: 'Snould profit ever be taken on work in progress 
or goods made for stock, but not sold? Most concerns have at ali times 
a more or less constant volume of work in various stages of completion. 
Conservative business policy generally demands that such goods be included 
in the inventory at cost, including an equitable share of burden accrued 
to date. This principle manifestly precludes the taking of any profit be- 
fore the goods are sold.'" 


I would like to continue with this, sir. 


In discussing this question, Gilman's Accounting Concepts 


91 


of Profit, poirts out that, 'In most business situations, selling over- 
shadows other business problems' and that it would be ‘fantastic’ for a 

new company producing ‘adding machines in competition with 

Burrough's, ‘for example, to recognize income on the basis of production. 
The principal cases in which there is some ground for modifying the general 
rule are, one, production to order, two, construction. These cases are 
related in that construction operations are usually covered by mpecitic 
contracts." 

191 Ihave read you, sir, you may check this, if you care to, the entire 


statement under the heading "Relationship of Production to Revenue. Rs 


Do you concur in the statements found in this handbook, sir, of 


which you were the editor that I have just read to you in respect of the 
realization or taking into account of profits on goods which are not sold? 
A Well, there are a few points there which I would want to put 

the thing a little bit differently. The first few lines that you read, prior 
to the quotation from Scott, and the quotation from Kester, pretty closely 
expresses my present feeling, put I don't find myself at oods in any very 
sharp way with most of what was read. I think that these authors had in 
mind and indicate, from time to time throughout the quotations, the dis- 
tinction between the generation or creation of income and to what efforts 


the income shall be attributed and the final step. 
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The final step ordinarily, well, I suppose you would say tie fiaal 
step is collecting from the customer, as was pointed out in one of the 
quotations that you have read, we have generally speaking, not 
universally there either, but generally speaking, recognized the 
account receivable as the equivalent’ of cash and hence have treated the 
credit sale as an occasion for the recognition of revenue, recognition, 
not creation, the occasion of sale, as a convenient time to recognize 


revenue. 


192 At that time the product generally speaking, not always, becomes 


physically separated from the vendor, and the vendor is in possession of 
either cash or an account receivable, which is a claim to cash, and in 
some instance, at any rate, might be discounted and with proper 
allowances made for bad debts, as was noted by one of the authors there, 
we can agree is not too non-conservative for an occasion for recognizing 
revenue. 

I pointed out in this book of mine back in 1922, this distinction very 
clearly in a little diagram, the distinction between the creation of that 
added value as we go along in the various steps and cashing in on it, so 
to speak, and none of us, [am sure, can debate the proposition that if a 
salesman doesn't come in with his order, and particularly in the case of 
a highly specialized article that may be isn't worth too much as scrap, if 


we don't complete the process, in other words, as in the case of the 
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Court's examples of product is lost through disaster. 

THE COURT: I don't want to restrict counsel or the witness. 
Let me suggest that you just answer the question. 

THE WITNESS: I will try to, these things, your Honor, are a 
bit involved and I am faced with a long quotation that involves a good many 
points. But the gist of it, I would say is this, I think these people are 
agreeing that income is generated or produced by the entire process, but 
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that as a matter of conservatism, in a good many areas, at any rate, we 


don't recognize it in our accounting reports and as I have already said in 


my direct testimony, until the revenue is supported by the value of 
products sold. 3 

194 THE COURT: I think you have made your proposition clear. 
Let's not repeat it. 

MR. WIXON: May Inow, sir, from the same volume, 
“Accountant's Handbook, " at page 153, read to you this extract. It is 
headed "Realized and Unrealized Income." : 

"By 'realized income’ is commonly meant income validated 
by sale and by ‘unrealized income’ accordingly estimated income not yet 
assured or realized through the fact of sale especially appreciation." 

Do you agree with that, sir? 

THE WITNESS: Ithink that is substantially correct; yes, sir. 


It is a reflection of my views. 


By Mr. Wixon: 

Q Now, I take it from your last statement, Professor, that you 
would agree that ordinarily the word "income" means an amount realized 
as a consequence of some sort of transaction whereby a difference between 
the costs and the amount received for the article or services is obtained? 

A Well, I agreed with the paragraph or remark or two there about 
realized versus unrealized income. That is not quite the same thing as 
saying Yes to your present question. 

MR. WIXON: Isee. I didn't understand that. I understood you 
to say that you agreed that realized income, as set forth in this volume, is 
195 commonly meant income validated by sale. 

THE COURT: You didn't ask him. You asked him about income, 
and he said you should ask him about realized income. 

MR. WIXON: All right, sir. Realized income? 

THE WITNESS: The common view is precisely the view that 
is described or expressed in that sentence, that realized income, by that 
we commonly mean manufacturing and trading lines, income validated by 


sale. 


You will notice, we didn't say recreated by sale, validated by 


sale. That is a very different thing and it seems to me -- 
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By Mr. Wixon: 

Q I would like to refer you, Professor Paton, to Accountant's 
Handbook, second edition, which bears your name as editor, publication 
of the Ronald Press. : 

* * * 
196 Q Iam now reading from the second edition at page 1079, 
"Effect of Sale on Income." 
| "In modern practice, the sale has become, in many fields, the 
well nigh. universal basis for the recognition of revenue. As Kester says, 
Accounting Theory in Practice, volume 2, 'the basic principle is that 


normally the profit belongs to the period in which the sales effort results 


in an actual sale. The rule has a sound legal foundation in giving the 


vendee title to valuable goods, the vendor has acquired a claim which 
in itself is recognized property and which is ont an altogether different 
basis from any claim he possessed prior to the actual sale.” 

Do you agree with that statement, sir? I have notread the entire 
statement under the heading "Effect of Sale on Income” simply because I 
tried to save time and J am picking those items in which I am interes ted. 

If you care to look at it, you are welcome to do so. : 

A Ishould remind you, again in my answer, that this is an edited 

197 proposition to which a great many people contributed, but I think 


I find myself substantially in agreement with the statement there, that it 
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is the rather typical business practice to recognize the income in the period 
in which the sale is made and describing in my direct testimony briefly 
the content of the income statement, I proceeded in accordance with this 


view. 


By Mr. Wixon: 

Q@ Ag an accounting procedure, Professor Paton, with certain 
exceptions which J think you have referred to, isn't it considered to be 
bad practice to take into your books of account as recognized income, 
income which is projected to be earned in the future but which has not in 
fact been earned through sale or other transaction:? 

A Ithink there would be almost universal opinion among 
accountants that income unearned should not be recognized but as I 
said before, we distinguish between unearned income. Unearned income 
would be the kind of income that the chap who has just mined the ore is 


198 projecting. Since they are daydreaming and he has that ore shipped 


down to Cleveland and it is made into a finished product, that certainly is 


unearned. 

Q Isn't that simply the conversion_of one asset in to another? 
If you take cash and buy something for that cash, aren't you converting 
cash into another item and then when you sell the item for cash, aren't 


you in turn making another conversion ? 
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A lam not following you on that. The point I want to make in 
answer to your other question, which I don't think I have quite made, is 
I don't know of anyone that proposes that unearned income has any content. 
My proposition here today is that income is earned by the entire process 
of production, and you can't leave any departments out in the cold. 

* * * 
199 By Mr. Wixon: 

Q Now, sir, when you get to production of items, whatever they 
may be, automobiles, busses, radios, anything along that line, aren't 
you just in fact converting one kind of an asset, money, or materials, 
into another kind of asset, which generally results in what we =e calla 
finished product ? 

* * * 
THE WITNESS: I don't think that is a complete description 


of the process, your Honor. 


THE COURT: But it is converting one asset into another. 


THE WITNESS: And thereby moving along the income producing 
road, even though he has not yet realized the income through sale -- 

THE COURT: I didn't ask you that. He asked you about con- 
verting one asset into another. 

THE WITNESS: I can't agree that is an adequate description 


of the process of production. 


By Mr. Wixon: 
Q Do you deny, sir, when you manufacture an automobile, you 
convert one asset into another asset? 


A Well, Iam not going to adopt your language, sir; that may suit 


you but it doesn't suit me; as a description of the process of production. 


Q Ididn't ask you that, sir. I asked you whether simply -- 
THE COURT: No said No. 
THE WITNESS: I don't agree with any such statement. 
By Mr. Wixon: 
Do you think that produces revenue, sir, or income? 
I think revenue is generated by the entire process, as I have 
said, I didn't know anybody would seriously question that. 

@ Does it produce income? 

A The entire process is what produces income; yes, sir. 

Q What is the reason you don't take into account on your books 
this income which has been produced when the one asset has been converted 
into another ? 

A Several of the reasons were indicated in the quotation you read. 
The income has not yet been validated or realized through the act of sale. 
And many people feel, and I think justly, that that act of sale is a very 
important occasion and a convenient occasion for the recognition of income, 


out it doesn't follow or deny that some of the departments that are working 
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on this contributed to the end result. 

Q You were asked several questions about the type of formula 
you thought would be most appropriate, and I suppose it was related to the 
District of Columbia, since the statute was referred to by counsel. 

You have averred to a two-factor formula, as I recall? 

A Yes, Ibelieve, in one of the questions the two-factor formula 
was raised. : 

Q And, as I recall it further, those factors were essentially the 
factors of costs, in one form or another -- payroll, I believe? 

A Payroll is certainly a cost factor, and property is an expres- 


sion at least of capital and to some extent relates to the costs associated 


with capital. I don't think it is ideal, but as a rough guide it has some 


merit. 

Q You have rejected, as I recall your testimony, if not com- 
pletely almost completely, the inclusion of the element of sales on the 
ground that the making of the sale and the total effect of this process was 
in a sense rather meaningless ? 

A Oh, I wouldn't say that under any circumstances. Tam very 
marketing minded. The making of the sale is very import ant, sir. 

THE COURT: But not important in determining where income 
is realized? 
THE WITNESS: Only to the extent that the selling effort is 


exerted. 
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THE COURT: But the sale itself? 


THE WITNESS: Just the sale, per se, I can't quite see that, 
without some selling effort being exerted there, can be thought of as a 


basis for the assignment, the attributing of the earnings to the various 


factors in production. Mind you, I am not leaving out the salesman. 


* * * 


THE COURT: Yes. 

Let's suppose now that General Motors sends a car or an 
automobile into the District of Columbia with a bill of lading and a draft 
attached; in other words, the dealer here is not to get the car until he 
pays the draft. Do you understand that ? 

THE WITNESS: Yes, sir. 

THE COURT: That is sometimes; I don't know if it is now, 
but it used to be when I represented automobile dealers, a very common 
way to deal. Now, when that car gets into the District of Columbia, it is 
owned by the General Motors. Do you agree with me on that? In other 
words, if the dealer refuses to pay the draft, then they turn around and 
send it back. 

THE WITNESS: It is my understanding it doesn't become the 
dealer's property until the draft is accepted. 

THE COURT: Let's suppose that this automobile is sent 


here, and when it gets to the District line the police protect it, stop 
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205 people from stealing it and injuring it, and all facilities of the 
District of Columbia relating to automobiles are afforded the automobile, 
and even if the dealer may even be sued by the General Motors if he doesn't 
live up to his agreement in taking the car, anyhow, it doesn't belong to 
him until the draft is paid. Now, when that draft is paid, you will agree 
with me, that a sale takes place, doesn't it? : 

THE WITNESS: I think, if I understand the transaction, yes, 
that is shipped with a draft attached, and it presumably would be the 
property of the company until the draft is paid. : 

THE COURT: Do you mean to tell me you do not believe that 
in a transaction or in any number of transactions of that kind, that it 
isn't proper to allocate to the District of Columbia, to apportion to the 
District of Columbia, some part of the net income of the transaction of 


that car ? 


THE WITNESS: I wouldn't say it was improper, especially -- 


THE COURT: Where is there any costs? 

THE WITNESS: If sales effort is exerted -- 

THE COURT: Where is any sales man or anyone else? 

THE WITNESS: I assume that there may be a -- | 

THE COURT: Not an employee in the District of Columbia, 
assuming it comes in here on a common carrier, and with a bill of lading and 


206 with the draft attached, and your theory now, inasmuch as there is no 
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person in the District of Columbia connected with that sale paid by 


General Motors, the District of Columbia shouldn't get any part of that 
income from that transaction ? 

THE WITNESS: I don't think I am going quite that far. 

THE COURT: Idon't think you would. That is why I asked 
the question. 

THE WITNESS: Because this is property of General Motors 
under assumption, and it is moving in to the District, and you could say 
that General Motors in a small way is operating here in the District. 

THE COURT: How? 

THE WITNESS: Well, it is moving one of its assets in here. 

THE COURT: That is a purely ambulatory asset. You don't 
mean property in a form of that property? 

THE WITNESS: I would say if no cost whatever has been in- 
curred by General Motors with respect to a sale or class of sales, at no 
cost whatever in the District of Columbia, that some other method than 
the income, then a tax, on General Motors income would be the only proper 
way to approach -- 

207 THE COURT: How much, what do you think would be fair to 
allocate, if anything, or apportion, if anything, to the District of Columbia? 
Let's multiply that by thousands of transactions. 


THE WITNESS: Well, in general, you do have selling effort 


involved in the marketing of goods. 
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THE COURT: No selling. 
THE WITNESS: If we are going to assume -- 
THE COURT: I am giving you the acid test. 
THE WITNESS: All right, my response to the acid test is this, 
that if all of the activities of a particular enterprise -- all, mind you, 


-- are centered somewhere else than the District of Columbia, and all of 


the costs are incurred, all mind you, somewhere else that no part of the 


income is generated in the District of Columbia. 


* * * 


Wednesday, 7 June 1961 
The above-entitled matter came on for hearing at 10:00 o'clock 


a.m. 


BEFORE: 
THE HONORABLE JO V. MORGAN 


* * * 

PROCEEDINGS 

* * * 

WELDON POWELL 
was called as a witness for the Petitioner and, having been duly sworn, 
was examined and testified as follows: 


THE COURT: Give your name and address, please, sir, and 


take a seat. 


THE WITNESS: Weldor Powell, 2 East 70th Street, New York 


DIRECT EXAMINATION 
By Mr. McGratty: 
* * 
Q. What is your occupatior:? 


A. Iam a‘certified public accountant of New York and 23 other 


states; Iam and for the past 27 years have been, a partner in the firm 


of Haskins and Sells. 
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Q. Will you state the nature of the business of the firm of 
Haskins and Sells? 
212 A. Well, this is an international firm of certified public 
accountants. We have offices in 42 cities in the United States and 
representation through our own offices, associated firms, or 
correspondents in practically all areas of the free world. In Canada, 


for instance, we have offices in ter cities. 


Q. What type of clients does the firm of Haskins and Sells serve? 


A. We serve all types of clients, both large and small; we have 
clients engaged in manufacturing, mining, oil, agriculture, finance, 
insurance, brokerage, amusements, real estate; we also have a 
number of non-profit organization clients -- hospitals, foundations, 
educational institutions, governmental bodies. General Motors 
Corporation is one of my firm's clients and has beer: since 1916. 

Q. What are the type of services, in gereral, which the firm 
of Haskins and Sells renders to its «lients? 

A. We render all kinds of services that professional 
accountants customarily render. Auditing, of course; in additior. we 
deal with accourting aspects of taxatior., management consultation work, 
andthe like. During recert years this last has become quite enoreant 
because nowadays a great many businessmen rely upon their certified 
public accourtants to advise with them concerring many aspects of their 


businesses. 
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213 Q. Will you please state your educational background? 


A. Lattended the public schools in Logansport, Indiana; Indiana 
University and the University of Illinois. I took the accountancy 


curriculum ard received a Bachelor of Science degree in 1922; I 


received the Master of Science degree in 1923. I taught accounting also 


at ILlinois for two years. 

Q. Have you had any special training and experience in the field 
of economics? 

A. Well, I'studied economics as an undergraduate studert at 
both Indiana and Illinois and took practically all of my elective courses 
in economics, although I took my major for my Master's degree in 
accountancy, J minored in economics ard stayed or. for one year 
studying principally economics because at that time I had intended to 
become a Professor of Economics and to take my Doctorate in that work. 

Circumstances which are not pertinent here subsequently 
changed my mind, but I did do quite a little studying of economics. Of 
course, any professional accourtant has to deal with economic data 
because accounting is largely the classification ard analysis and 
interpretation of economic facts. 

Jam a member and have beer for forty years of the American 
214 Economic Association. 

Q. How long have you been associated with the firm of Haskins 


and Sells? 
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A. Ijoined the firm of Haskins and Sells in 1924 and have been 
variously in the Newark, Los Angeles, Detroit and New York offices. 
I am presently located in the firm's executive office in New York and I 
have overall responsibility for the firm's technical accounting and 
auditing procedures. : 

Q. Are you a member of any professional accounting 
organizations? 

A. Yes, Iam a member of the American Institute of Certified 
Public Accountants, the American Accounting Association, the National 
Association of Accourtants, the New York Society of Certified Public 


Accountants, and the State Societies of Certified Public Accountatts 


in a number of other states; I am a member of two honorary societies, 


Beta Gamma Sigma and Beta Alpha Psi. 

Q. Have you held any offices in any of these praanieationse 

A. Yes, I have held various offices and committee posts in 
these organizations. I am a past vice president of the American 
Accounting Association, which is an organization composed hae of 
teachers of accounting. I have been a member of the committee on 
Accourting Procedure of the American Institute of Certified Public 
215 Accountants prior to its discontinuance a few years ago; and at 
present I am Chairman of the body which succeeded it, the Accounting 


Principles Board. 
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MR. WIXON: If your Honor please, I am quite willing to concede 
the qualifications of Mr. Powell as a certified public accountant. 

THE COURT: I don't understand it is limited to that, Mr. Wixon, 
but you do not have to explore it any more as far as accountancy is 
concerned. If you wart to qualify him in any other respect -- I take it 
from one question you are not limiting it to accountancy. 

MR. McGRATTY: No, your Honor; there are one or two other 
questions I would like to ask in this connection ard I will pass on. 

BY MR. McGRATTY: 

Q. You mentioned, I think, the American Institute of Certified 
Public Accountants; would you state briefly what the nature of that 
organization is? 

A. Itis a national organization of certified public accountants, 
it has some 40,000 members, ard, of course, is the counterpart in the 
accountancy professior of the Americar. Bar Association in the Legal 
profession. 

Q. Ithink you stated that at the present time your chairmar. of 


the Accouriting Principles Board of the Institute. 


216 Will you state what the Accounting Principles Board is of which 


you are the Chairman? 
A. It is composed of 21 members of the Institute, it is a new 


organization developed within the last two years following a year's 
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study of the Institute's efforts in the field of accounting principles 
and it is intended to undertake research into matters of accounting 
principles and to make pronouncements on matters of accounting 
principles for the guidance of the members of the Institute and of others. 

It is the sole body in the institute that has authority to speak 
on matters of accounting principles and is going to be quite ati 
organization. When we are fully staffed we will be spending approxi- 
mately a quarter of a million dollars a year on this work, 


Q. Mr. Powell, to what extent is accounting concerned with 


the determination of net income from business transactions? | 


THE COURT: You mean generally? 

MR, McGRATTY: Yes, your Honor. 

THE WITNESS: One of the most important aspects of accounting 
is the determination of income from business transactions; in fact, 
during recent years there has beer. a notable tendency on the part of 
many persons, especially businessmen, security analysts, and 
217 investigators to attach very great significance to income. They 
seem to regard as of more significance to them the statement which 
shows the results of operations of a business enterprise for a period of 
time; they regard this as more significant than they do the zetomest 
which shows the resources and liabilities of the business at a given 


point in time. 
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Wher I speak of statements showing the results of operations, 
of course, I mean the statement of income which shows the revenues, 
costs ard expenses and the net income for the period. 

Some of thé most intricate ard most difficult problems of 
accounting arise in the determination of income because this is much 
more than a marshalling of figures on sheets of paper; it requires 
great skill and the exercise of considerable judgment to deal with some 
of these matters. 

BY MR. McGRATTY: 

Q. Would you state what in general is the nature of the problems 
which arise and which you encounter in corne ction with the deter minatior: 
of income ? 

A. Well, ore group of problems relates to revenues; the 
definition of revenues, the classification, assignmert to periods of 
time, and the like. 

218 Another group of problems concerns costs. 

What are the elements of cost? How does one allocate cost to 
products? To geographical areas? To periods of time? 

The third relates to the matching of costs with revenues, seeing 
that costs and the related revenues are put into the same slots and the 


resulting net income is properly determined. 


©. Would you describe a little more fully what you mear by 
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this process of matching costs and revenues? 

A. Yes. 

The accountant assumes that any business enterprise incurs 
costs in order to produce revenues. A new business, for example, has 
to raise capital, it has to find office and factory space, it has to hire 
people. As it goes on it has to engage in. purchasing and selling and 
warehousing and building and accounting and collecting and shipping 
and atl the other activities that a modern business enterprise has to 
engage in in order to keep going. 

Now, all of these activities, of course, have costs attaching to 
them and it is the accountant's function to determine the costs, allocate 
them, and to match them against the revenues which arise out of the 
products these activities create. 

That, generally, is what is known as the process of matching 
219 costs with revenues. There is one set of problems that arises 
in getting all of these things into the same periods of time, getting the 
costs into the same quarter, the same year as the related revenues. 

If the problem concerns itself with departments of the business or with 
different plants or geographical areas, states, counties or something of 
the kind, then it is necessary to get the costs and the related revenues 


into the same slots, as I said a minute ago. 


Q@. In this process of matching costs with revenues do you 
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consider that ary one <ost item is more importart than any other 


cost item? 

A. No. The accountant assumes that all kinds of business 
activities contribute to the productior. of revenue and they do not rank 
each other in doing so. He corsiders that net income does not arise 
until all costs have beer. provided for and that no one of them should be 
recovered in ary order of priority as compared with the others. 

Ir. other words, revenues ard net income result from a 
combination of activities rather thar. from any one given activity. 

Q. How do you go about the process of matching costs to 
revenues and attribute net income where differert phases of the total 
business activities of the business are carried on in different 
220 localities? 

* * * 

THE WITNESS: Well, as I said a minute ago, the accountant 
assumes that all kinds of activities contribute to the production of 
revenue. On this basis ret income, and as I said, all of these 
activities have costs related to them, so that he allocates generally 
221 revenue on the basis of costs incurred taking it area by area or 
department by departmert as the case may be, so as to get costs 
applicable to particular plants, areas, jobs, or what have you, matched 
with the revenues that arise in or from those particular areas, jobs, 


plarts, or what have you. 


223 THE COURT: Why don't you ask him what his definition or 


concept of revenue is, what it means. 

Isn't that very simple? 

MR. McGRATTY: I accept your Honor's suggestion with 
gratitude and will you state what your interpretation of the term 
"revenue" is? 

THE WITNESS: I think revenue is defined in one of the 
bulletins of the old Committee on Accounting Procedures of the Institute. 

THE COURT: He asked you what your idea is. 

THE WITNESS: With which I agree, because I helped write it; 
as "the gross proceeds derived from the sale or service, the making 
of a sale of product or the rendering of a service to clients or tenarts 
or others with whom the business has transactions. " : 

Usually it is considered to be after deduction of any returns, 
allowances, or discounts customarily granted in the kind of business 
with which one is concerned, 

In other words, it is the gross proceeds from the sale of 
products or the rendering of services in which the business is engaged. 
That is the customary meaning of the term in mcountine 

circles and I heartily agree with it. 


As I said, I helped to write it. 
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224 THE COURT: I think your question now may be asked, when in 
accountant's practice is revenue recorded? 

I urderstand that is your question? 

MR. McGRATTY: Yes, your Honor. 

THE WITNESS: Revenue ir. accounting usually is considered 
to be earned as the productive processes of a business grind on. It is 
related generally to costs as costs are incurred for various services 
and what not, revenue is considered to arise, to be attributed to these 
because, after all, a business man does these things, incurs the costs 
only to produce revenue. 


* 


THE WITNESS: **:* * 


Usually for aczounting purposes revenues are recorded, the 


recording of them is delayed until a sale takes place, an arm's length 
transaction or some other event arises in which the amount of the 
revenue is finally determined by the receipt of cash, the arising of a 
claim against a customer or a -liert or a tenant or some other similar 
225 event occurs. 

This practice exists for pragmatic considerations largely, and 
because of the businessman's tendency to be conservative. A mar. 
buys something or makes it because he expects to sell it and derive 


income from it, but until he actually does sell it he does not know 
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whether he is going to, so that although he may be considering that he 
is adding value to a product and process all the time as he works on it, he 
delays taking up the revenue in his accounts simply as a practical matter 
until he actually sells it and knows that he has the revenue. 
By Mr. McGratty: 

Q@. Are there any instances when revenues are recognized for 
accounting purposes as they are earned rather than when they are 
realized? 

A. Oh, yes, I can think of several such instances, One is in 
the case of a contract where the price is firm and it is possible to 
estimate the cost with reasonable accuracy. An example of this would 
be many of the war material contracts during the last year, especially 


the cost-plus, fixed-fee contracts. 


Another example would be a long-term construction. type contract 


as, for example, the building of a ship. A ship might take three years 
to build and it might cost $25 million. 
226 If the businessman waited until he sold the ship he would have 
no income, nothing but costs for a couple of years and then a tremendous 
income in the third year, so he -- 

THE COURT: But he does get payment from the -~ 

THE WITNESS: He gets paymert which he applies on ‘the cost, 


that is right, but usually he takes up his income on the basis of the costs 
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incurred. If at the end of the first year, Suppose the ship is estimated 
to cost $25 million dollars ard he expects to make ten per cent or: it, 
so that it would be sold for $27. 5 million at the end of the first year 

he may have incurred ter: million dollars of costs. That is forty per 
cent of the total, so he would say he would take up forty per cent of his 
estimated profit on the sale or one million dollars. 

227 THE COURT: Paying income tax on it? 

THE WITNESS: This method of accounting is acceptable for 
income tax purposes ard many businessmen use it because it spreads 
their tax out over the period of the construction rather than ballooning 
it in the last year. 

THE COURT: But they must get some payment before they can 
report any income? 

THE WITNESS: Usually the contractor agrees with his 
customer to get progress payments which generally are based on 
estimated progress. They usually are -- 

THE COURT: Something like an installment sale? 


THE WITNESS: That is right, they usually are designed to 


provide him with working capital with which to pay his costs over the 


period of the contract. 
There are also some cases ir. the extractive industries, 
agriculture, where revenue 1S recorded as soon as a salable product 


emerges suth as -- 
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THE COURT: Wheat, for instance. 

THE WITNESS: Wheat, for instance, whether or not it is sold. 

THE COURT: Of course, it is property, it is like cash. 

THE WITNESS: Of course. These cases are accepted in 
practice as being instances in which revenue is recorded as 
228 costs accrue rather than when the sale is made eventually and 
in the case of the long-term construction type contracts, of course, 
this is an acceptable method recognized by the Institute and provided 
for specifically in one of the Institute's bulletins. 

By Mr. McGratty: 

Q. What about the -- you mentioned agriculture. What about 

the extractive industries? : 


A. Extractive industries, mining, gold mining also. 


* * * 


Q. Mr. Powell, were you present in Court yesterday, 


229 did you hear the long hypothetical question which I addressed 
to Professox Paton, and do you have in mind the facts which I asked 
him to assume? 

A. Yes, sir. 

Q. Have you read and do you have in mind paragraphs 9 and 10 
of the supplemental stipulation which is Petitioner's Exhibit 6 herein? 


A. Yes, sir. 


118 


* * * 


239 (The hypothetical questior. was read to the witness. ) 


Q. On the basis of the facts and figures contained in that 
hypothetical question and the facts and figures set forth in paragraphs 
9 and 10 of Petitioner's Exhibit 6, do you have an opinion. as to whether 
the sum of $5, 156,525 represerted the approximate portion of 
the total net income of General Motors fairly attributable to the 
business carried on by General Motors in the District of Columbia in 
the year 1957 and whether the sum of $2, 707, 677 represented the 
approximate portion of the total net income of General Motors fairly 
attributable to the business carried on by General Motors in the District 
of Columbia in 1958? 

THE COURT: Now, Mr. Wixon, you object to that? 

MR. WIXON: Very strenuously, yes, sir. 

THE COURT: You object to it on two grounds, one that the 
witness is not qualified to testify as an expert on the subject, and 
second, that the questior does not contain all the facts that are 
necessary to properly present the question? 

MR, WIXON: And thirdly, sir, on the ground that this 
witness, the qualified certified public accountant is being asked his 
opinion on a subject of law. 


THE COURT: All right. 
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I am going to overrule your objection as to the subject 
matter of the hypothetical question because I think it fairly states 
240 what the situation is. As to the qualifications, I am not quite 
certain in my mind whether or not the witness is qualified fom 
economical as well as accounting standpoint and I think it's involved, 
although I am inclined to the view and I want him to explain a little 
bit more, and I can't escape it, that in a higher echelon of accounting 
economics plays a very important part and I think it's almost as 
important as the accounting itself. 

* * * 
THE COURT: I understand your objection. 


Mr. Powell, would you explain a little more fully what part 


economics plays in the work you do in accounting, in the field of 


accounting in which you are practicing? 

THE WITNESS: Economics plays a very important part, 
241 Your Honor. As I indicated briefly a short time ago the 
accountant deals constantly with economic data, he classifies it, 
analyzes it, interprets it, reports it. For example, --~- 

THE COURT: I'm talking about you now. 

THE WITNESS: I'm talking about myself also, sir. 

THE COURT: All right. 


TYE WITNESS: For example, in this work that Iam doing 
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in the American Institute of Accountar ts Accounting Principles 
Board, one of the problems that we are wrestling with at the moment 
is accounting for inflation which certainly is an economic phenomenon, 
not how does one do it mechanically, but is it something that really 
should be done ard how should it be presented to people. Is it meaningful 


to report to stockholders, to managemert on the basis of current 


dollars or historical dollars, or what? It's a very involved thing ard 


involves all kinds of economic considerations. We have economists, 
professional economists working with us closely or this matter. 

THE COURT: Well, you testified that in recent years 
accountants, and I don't know whether that included you or not, are 
called upon to consult with management. 

THE WITNESS: That is right, we do a lot of that kind of 
thing. 

THE COURT: To what extert have you done it and what 
characterizes your -onsultations? 

242 THE WITNESS: I have done it to avery great extent. My 
clients frequently zonsult with me before they enter into business 
transactions as to what my view as to the possible implications of 
certain aspects of these is, how it will affect their financial situation, 
their reporting - not only the entries or: the books, that is the smallest 


part of it, because once one determines what the facts are and what the 


121 | 
situation is, the manner in which they are recorded in the pooks is a 
very simple and very menial matter. 

THE COURT: To what extent do you do this work? | How 
extensive is it? 

THE WITNESS: A modern accountant, including myself, 
does this a very substantial part of his time. I might say that in my 
own firm the extent to which we use clerks has very greatly decreased, 
even since I started out in my career 40 years ago. We have ae few 
men in our firm now who do purely mechanical and menial aos 
practically all of our work is head work and the partners of the firm of 
which we have approximately 200, all of us spend our time doing this 


kind of work pretty largely. 


THE COURT: I'm going to overrule your objection, Mr. 


Wixon, with respect to the qualification of the witness. 
Now, with respect to law, I don't exactly know ata your 
objection is. If you could elaborate maybe I might agree with you, I 
don't know. | 
243 MR, WIXON: I would be happy to, sir, as best I can, 
This gentleman is being asked to give his opinion as to 
whether a certain amount of income of General Motors Corporation 
which was apportioned to the District and against which a tax was 


assessed, was fairly attributable to the trade or business of General 
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in the Amerizan Institute of Accountants Accounting Principles 
Board, one of the problems that we are wrestling with at the moment 
is accounting for inflation which certainly is an economic phenomenor., 
not how does one do it mechanically, but is it something that really 
should be done and how should it be presented to people. Is it meaningful 
to report to stockholders, to managemert on the basis of current 
dollars or historical dollars, or what? It's a very involved thing and 
involves all kinds of economic considerations. We have economists, 
professional economists working with us closely or this matter. 

THE COURT: Well, you testified that in recent years 
accountants, and I don't know whether that included you or not, are 
called upon to consult with management. 

THE WITNESS: That is right, we do a lot of that kind of 
thing. 

THE COURT: To what extent have you done it and what 


characterizes your consultations? 


242 THE WITNESS: I have done it to avery great extent. My 


clients frequently consult with me before they enter into business 
transactions as to what my view as to the possible implications of 
certain aspects of these is, how it will affect their financial situation, 
their reporting - not only the entries or the books, that is the smallest 


part of it, because once one determines what the facts are and what the 
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situation is, the manner in which they are recorded in the books is a 
very simple and very menial matter. | 

THE COURT: To what extent do you do this work? | How 
extensive is it? 3 

THE WITNESS: A modern accountant, including myself, 
does this a very substantial part of his time. I might say that in my 
own firm the extent to which we use clerks has very greatly decreased, 
even since I started out in my career 40 years ago. We have very few 
men in our firm now who do purely mechanical and menial work; 
practically all of our work is head work and the partners of the firm of 
which we have approximately 200, all of us spend our time doing this 


kind of work pretty largely. 


THE COURT: I'm going to overrule your objection, Mr. 


Wixon, with respect to the qualification of the witness. 
Now, with respect to law, I don't exactly know what your 
objection is. If you could elaborate maybe I might agree with you, I 
don't know. | 
243 MR, WIXON: I would be happy to, sir, as best I can, 
This gertleman is being asked to give his opinion as to 
whether a certain amount of income of General Motors Corporation 
which was apportioned to the District and against which a tax was 


assessed, was fairly attributable to the trade or business of General 
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Motors in the District of Columbia. 
THE COURT: Not whether the tax was fairly attributable. 
MR, WIXON: Well, the income. 
THE COURT: The net ircome on which the tax was based? 
MR. WIXON: That's simply a pro forma operation. 
THE COURT: All right. 


MR. WIXON: Now, the facts recited in this hypothetical 


question as best I can recall them in substance was that General Motors 


produces products for sale, it does not produce them in. the District of 
Columbia, it produces them outside, but it sells them in the District of 
Columbia. On the basis of that very summarized statement, at least so 
far as I have made it, this gentleman is asked the question, let's say, 
whether the income which has beer recited to him and which was 
determined by the District was fairly attributable to the business done 
in the District. 
244 Now, actually I would like to say this, your Honor, in my 
view his only answer could be yes because the only business in the 
District of Columbia is recited to be that of selling products 
manufactured by General Motors Corporation and, thus, since the only 
business recited to him is the selling business and the servicing, of 
course, the necessary things -~ 

THE COURT: They recited that it was manufactured some 


place else. 
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MR. WIXON: The statutory definition is trade or business 


in the District of Columbia, What I'm trying to say, sir, is simply this, 
that if the only business of General Motors in the District of Columbia 
consists in selling, then the results of that activity make the income 
resulting from it fairly attributable to the business. It's a question of 
law, and this gentleman is being asked to express himself as td whether 
in his view, as a matter of law really, the amount of income is 
attributable or fairly attributable to business in the District of Columbia. 

Now, that is the ultimate determination, that is the thing 
which Your Honor and perhaps the Court of Appeals, perhaps the Supreme 
Court, may have to decide, but it's not for this gentleman to express 
himself upon whether he believes as a matter of law, which in essence he 
is asked to state about, as a matter of law the amount of the income so 
245 determined by the assessor is fairly attributable to the activities 
of General Motors Corporation. It's not in the District, Your Honor, the 
hypothetical question as I recall it leaves that out, although it was 
mentioned, that is to say, the statutory definition was mentioned. 

Now, may I suggest to Your Honor one more thing. This 
statute includes a lot of other provisions such as what should be considered 
income for purposes of tax? None of that is in the hypothetical question, 


a matter of law. 


THE COURT: Mr. Wixon, I have before me continually, like 


a ghost at the banquet, this provision of the law with which you are 
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familiar, that if the business is carried on within and without the 

District the inzome must be apportioned within. and without the District, 
and I can't get away from it, and I'm going to overrule your objection as 
to the law, because I don't think the witness testified about law at all, so 
I will let him answer the question. 

* * 

By Mr. McGratty: 


You do have an opinion? 


Q 
A. Yes. 
Q 


Will you state what that opinion is? 

A. Ido not think that the amount of $5,156,525 in 1957 and 
$2, 707, 677 in 1958 represent the portion of the total income of 
246 General Motors -- 

THE COURT: What kind of income, net? 

THE WITNESS: The total net income of General Motors 
Corporation fairly attributable to its activities within the District of 
Columbia, which I understand was your question. 

By Mr. McGratty: 

Q. Will vou state the reasons for that opinion? 
* * * 
THE WITNESS: As I attempted to indicate earlier it is my 


view that revenue, and therefore, net income, arise from the application 
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of resources and effort, that is capital and labor if you like to use those 
terms, the amounts I mentioned were determined, as I understand it, 
solely upon the basis of sales and did not give any attention or weight to 
247 these factors which I consider to be important. 

For example, m.:1957, the amount allocated solely or 
apportioned solely on the basis of sales is about 18 times the amount 
that would result if it were based upon property, about 8 times the amount 
it would be if it were based upon payroll, the two factors that seem to 
me to be fundamental. 

In 1958 it's about 20 times property and 8 times payroll, and in 
both years it's about six times the total, and I regard this as a, 
disproportionate result. | 


By Mr. McGratty: 


Q. On the basis of the same facts and figures which I have asked 


you to assume to be correct, what is your opinion with respect to the 
use of a payroll factor alone for the purpose of determining the portion 
of the total net income of General Motors fairly attributable to the 
business carried on by General Motors in the District of Columbia in 
1957 and 1958? | 

* * * 
248 THE WITNESS: In my opinion this would not produce a 


precise result because while it recognizes one of the elements underlying 
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revenue, namely, payrolls, or the application of effort, labor, it 
recognizes only one. It does not take into account the other fundamental 
factor, namely, the use of property or capital. 

By Mr. McGratty: 

Q. On the basis of the same facts and figures, what is your 
opinior. with respect to the use of a property factor alone for the purpose 
of determining the portior of the total net income of General Motors 
fairly attributable to the business carried on by General Motors in the 
District in 1957 and 1958? 

* * * 

THE WITNESS: In my opinion it would not produce a precise 
result either for while it recognizes the other factor, namely property, 
it ignores the fundamental ingredient of labor and payrolls. 

* * * 
249 Q. On the basis of the same facts and figures, what is your 
opinion with respect to the use of a property factor plus a payroll factor 
for the same purpose? 
* * * 
THE WITNESS: In. my view this would produce a reasonable 


approximation in as much as it recognizes what seemed to me to be the 


two fundamental factors which give rise to revenue, namely, the use of 


resources or capital and the application of effort or labor. 


250 By Mr. McGratty: 
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Q. On the basis of the same facts and figures, what is your 
opinion with respect to the use of a property factor plus a eayrall 
factor, plus a destination sales factor for the same purpose? | 

* * * 

THE WITNESS: Well, the introduction of sales in my view 
from the standpoint of accounting theory brings in an extraneous element 
and to a certain extent duplicates the other factors and I would prefer 
to have the two factor formula; however, I do not believe that the 
distortion would be very serious. | 

* * * 
251 Q. What is your opinion with respect to the use of a gross 


property value factor that is original cost without regard to depreciation 


which has already occured as compared with the use of a net book value 


after depreciation property factor? 
* * * 

THE WITNESS: I prefer the use of the gross book value 
property factor before deducting depreciation. It represents the amount 
actually invested in the facilities which are being used and gets around 
possible difficult questions of depreciation methods and allocation and 
all of that kind of thing, and it is easy and simple to apply. 

* * * 
THE COURT: I don't think you have the book valué here in 


your stipulations, do you? 
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THE WITNESS: I will say original cost. 
* * * 
CROSS.-EXAMINATION 
By Mr. Wixon: 
Q. Iurderstand General Motors Corporation is a client of your 
firm: is that right, Mr. Powell? 
A. That is correct. 
Ard has beer. for how many years, sir? 
45. 
45 years? 
Yes. 
Have you had any personal association. with General Motors? 


Yes, sir, I was in charge of the work in Detroit for four 


years ar.d I was in ~harge of the general supervisior of the work 


throughout the world for four years. 

Q. I take it you are paid by General Motors Corporation for the 
work you do? 

A. You mean inthis case or -~ 

Q. In any work that you do for them. 

A. We are paid for our services based upon the time that we 
spend, yes, sir. 


Q. Is General Motors considered a good hert of Haskins and Sells? 


Yes, sir. 
A good client to retain? 
Yes, sir. 

Q. I gather from the testimony you have just given that you 
don't think that the incident or element of selling something hag much to 
do with income? 

A. I did not intend to convey that impression, sir. Of icourse, 
income comes into being the minute a sale is consummated. It 
254 arises, however, accrues, as the manufacturing or productive 
process goes or. 


Q. Are you familiar with the Federal taxing acts? 


A. Ihave done some tax work, although I do rot pose as a tax 


expert. 

Q. As aconvenient matter under Federal tax law is a tax 
assessed against someone who has rot sold something and gotten from it 
an income? x 

A. Generally not, although there are exceptions as I indicated 
previously in discussing the matter of the shipbuilder, the reporting of 
income on the basis of progress of work even before the product is 
delivered is an acceptable tax practice. | 


Q. It's acceptable but it's not required, isn't that true, sir? 


A. That's right, the contractor -- 
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THE COURT: Just a momert. In that case the man re ceived 
installment payments, didn't he? 


THE WITNESS: The installment payments, however, do not 


necessarily -- are geared largely to the contractor's estimate of costs 


and are intended to provide him with working capital during that period. 
They are not intended as a measure of revenue while the work goes on and 
the tax is not based upor. the progress payments he has received, it is 
based upon the percentage of completion as measured by the costs. 
255 THE COURT: Because it's on an accrual basis? 
By Mr. Wixon: 

Q. It's an allowable or permissive method of reporting income 
for Federal tax purposes, is it not, sir? 

A. As I understand it it is, sir. 

Q@. Ard it is not a required method? 

A. That is my understanding. 

Q. Now, as a matter of fact, hasn't the accounting profession to 
a large degree geared itself to taxing accounts? 

A. No, I would say that is not the case. 

Q. Asa matter of fact, Mr. Powell, isn't it true that from the 
standpoint of reporting income on installment type sales and on contract 
type operations such as you have just discussed, accounting tends to 


follow the Federal taxing approach to the same subject matter so that in 
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the keeping of the records of the corporation for tax purposes you would 
not have to have two sets of books? 

A. Iwould not think that that was the case. There are Seay 
instances in which concerns report income on an installment basis for 
tax purposes and on an accrual basis for financial reporting purposes. 
In fact, one of the projects of the Accounting Principles Board at the 
moment is a study of the effect of differences in accounting between tax 
256 requirements and what is considered to be generally accepted 


accounting principles. 


Q. Well, now, I don't want to be unduly repetitious here, but do 


I understand that the taxing statutes have not had significant influences, 
in your opinion, upon accounting procedures? 

A. No, I did not mean to say that. 

Q. Well, have they had a significant effect? 

A. They are one of the things that is taken into account in 
determining accounting principles and there are a number of instances 
in which the tax laws have had a very significant impact on accounting 
principles, but I do not wish to be understood to say that accounting 
is influenced in all instances or even very substantially by the tax laws, 
because there are many differences between accounting and Paxings 

©. Now, you have spoken, sir, about revenues. I think you 
used the work revenues, I don't know whether you used these in contra- 


distinction to income, nevertheless, you have used the word revenues, 
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in respect of contract type sales where progression was reflected on the 


books so far as revenue was concerned? 

A. That is right. 

Q. And you have also mentioned installment sales -- 

A. That is right. 

257 Q. -- as being one of the -~ as being in an area where revenue 
is reported on the books as the contract installments are received? 

A. An installment sale and the contract construction accounting 
are two different things. In the case of the construction contract the 
sale takes place, the delivery takes place after a longer series of steps. 
Ir. the case of the installment sale, the sale takes place now and the 
collection occurs in a number of steps afterwards. 

©. But in each instance, each of those two instances, there has 
been in effect a sale, has there not, of the product, even though 
delivery may not occur simultaneously with the making of the contract 
as in the instance of the vessel which is to be completed in 16 months on 
a contract for its construction? 

A. The question as to whether a sale has taken place I would 
think would be largely a legal question, but from an accounting standpoint 
I would not think that the ship was sold until it was delivered. 

Q. But nevertheless there is an enforceable contract present 
there in the case that you yourself have talked about, the vessel will be 


completed and delivered at some time in the future ? 


A, That is right. 
Q. And in the case of the installment sale as such there has 


258 been in all probability, certainly, an enforceable contract. 


A. An enforceable contract at the time delivery takes place, 


collection to follow over a period of time. 

Q. Now, an accountant does not take into account income in the 
absence of one of those two activities, does he, as a general rule? 

A. Asa general rule that is so, although, as I pointed out in the 
case of the shipbuilding contract or it is quite common practice to take 
up income as the work progresses in advance of the sale. | 

Q. Isaid,sir, giving due regard to the contract that you referred 
to of the building of a ship and giving due regard to the installment sale, 
isn't it a fact that in any other situation, there may be some subsidiary 
ones that we haven't talked about, but in any other situation as 5 general 
proposition in accounting is it not considered to be bad practice to take 
into your books income until a sale of the product has occurred, or the 
rendition of services has occurred which gives rise to the receipt of the 
income? | 

A. In ordinary commercial and industrial practice that is the 
case; yes, sir. 

THE COURT: Would it be the proper way insofar as General 


Motors operations are concerned? 
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THE WITNESS: In the case of General Motors Corporation 


259 revenue usually arises, I think it all times does, wher. a sale 


occurs. There was'a time during the war when the corporation had a 
number of war material cortracts and perhaps it still does in some of 
the divisions wher. income is taken up as work progresses. 

THE COURT: We are not concerned with that, we are talking 
about the segmert of business here. 

THE WITNESS: In the case of automobiles and locomotives 
and things of that kind, that is so, yes, sir. 

By Mr. Wixon: 

Q. And irstead of using the word "'revenue" may we use the 
word "income"? 

A. Well, revenue and income are different things, sir. Revenue 
means the gross proceeds from the sale; income is what is left after 
deducting the costs. 

Q. And wher: you take into account your income, net or gross -- 

A, Income is a net concept, sir. 

Q. I'm usirg it now in a differert sense. Wher. you take into 
account your income, gross or net, I realize your approach to the thing, 
you do not take it into account into your books of record until the sale 
has occurred; is that correct, sir? 

A. That is ordinary practice in commercial and industrial 


enterprises. 
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260 Q. And that would be true in the case of General Motors 


Corporation? 

A. Except for some of these things like the war material 
contracts, yes. 7 

Q. Are you familiar with the definition of income under the 
Income and Franchise Tax Act of 1947? 

A. Thave read it, Ido not recall the details of it at the 
moment. 
261 Q. Would you please -~ this is a reprint by the District of 
the District of Columbia Income and Franchise Tax Act of 1947 with 
amendments, and I use and express to you the words "gross income" 
and "net income." 

Would you please, sir, look at Title 3, Section 2, on page 7 of 
this and see if that refreshes your recollection of that? ! 

* * * 

Q. Generally speaking, that definition is comparable to the 
federal definition of gross income, is it not, sir, in your recollection? 

A. I believe so. | 

* * * 

262 Q. Now, if General Motors Corporation sells an item which 
cost it some sum of money but for which it receives "X" dollars, that 
sum of 'X" dollars is recorded in the books of records as "x" dollars, 


is it not, sir? 


A. That is right. 

Q. And thereafter there are taken from the sum of ''X"' dollars. 
those expenses which relate to the receipt of "X" dollars so that you get 
ultimately net income, is that true, sir? 

A. I would not say it is thereafter, it is at the same time, 
simultaneously. 

Q. The time of the happening is immaterial, but nevertheless you 
record the total amouzt received? 

. A. That is right. 
263 Q. As income. And you do not record that income, that gross 
income urtil the sale has beer. effectuated? 

A. Asa matter of ordinary business practice that is the case; 
yes, sir. 

Q. And isn’t that ordinary business practice conceded in accounting 
to be the correct business practice? 

A. I would not say it is a case of being correct or incorrect, it is 
largely a matter of conventior. as a great many things are ir accounting. 


It is a practical way of arriving at a time at which revenues and income 


are recognized in the accounts, although it does not vitiate the accounting 


principle which seems to me to be the important one, of revenue accrues 
throughout the productive process. You just recognize it on the books 


at-a certain time as a practical expedient, a matter of convertion. 
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Q. Asa practical matter you don't tax it until it has been 
realized, either, do you, sir? 


A, Generally, that is the case. 


* * * 


264 Q. Your definition, I shouldn't say definition, but your statement 


in respect of factors and formulae, was to the effect that you preferred 
two factors, payroll as one of them and property as the other. Am I 
correct, sir? 

A. That is right. 

Q. When you were using those factors and when you were 
discussing your preferences you were talking about revenues, were you 
not, sir, and not income in the sense that this Franchise Tax Act defines 
income? | 

A. Iwas talking about both, both gross revenues and net income, 

Q. But wasn't it your statement, sir, that in your nt the two 
factors of payroll and property more precisely arrived at the result 
of continued activity by the corporation because revenue ir your under- 
standing was not an event which occurred at one instance but took place 
over a period of time? | 

A. That is right. I was speaking of allocation or apportionment 
of net income, of course, on the basis of these factors rather than gross 


revenues if that is what you mean; yes, Sir. 
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Q You say that you give no consideration, I don't mean that 
literally, but that you give very limited consideration to sales. You said, 
as Irecall it, that you did not think it would effect substantially the 
265 result but certainly you did not prefer the addition of sales to the 
factors of payroll and property. Why don't you give any consideration, 
sir, to sales? 

A For the reasons that I indicated, I think it is an extraneous 
element in the computation, the time of sale is simply the time at which 
the income is recorded on the books. The amount of the income is 
attributable to the other factors, the application of effort and the use of 
capital throughout the productive process. 

Furthermore, as I indicated previously, I think the introduction 
of the sale tends to duplicate the factors to a certain extent because if 


you have payrolls and property then you include also whatever allowance 


is in there for payrolls and property so that you are getting a duplication, 


and J just thought it was unnecessary. 

Q When you just simply say an item of $5,000, an amount 
received as a consequence of a sale, how can you inject into that item an 
element of payroll and property ? 

A The sale is a compensation, a recovery by the corporation, of 
the amount it has expended for payrolls and property, plus a profit. 


Q Then, what you are talking about, sir, substantially is that 
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you believe that costs are the proper elements to be used for the 
determination of an apportionment of income? 
266 A. Precisely. 

Q. And you think that the cost basis is the only proper basis 
for determining income? 

A. I would not -- 

Q. Iam not talking about determining in the sense of ascertaining 
the amount which shall be allocated or apportioned somewhere. 

A. Ithink the cost basis is -~ I would not say it is the only 


proper basis, probably from the standpoint of accounting theory it is 


the only one that is actually supportable. There may be other | 


considerations which would make the use of another basis such as property 
and payrolls, not actual costs, a reasonable approximation of those 
costs. And I wouldn't say just because of that that it was improper. 

Q. Are you familiar, sir, with the decision of the United States 
Court of Appeals for the District of Columbia Circuit in a case entitled 
District of Columbia versus Southern Railway Company? | 

A. Ido not recall it, I may have heard it but I do not recall it. 

Q. IfI told you, sir, that the United States Court of Appeals 
for the District of Columbia Circuit had determined in that case that 
the use of costs by the District of Columbia for the purpose of determining 


267 so much of the income of the Southern Railway Company as was 
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properly subject to tax by the District of Columbia was ar improper 


approach to the ascertainment of that income subject to tax, would your 
views change, sir? 

A, That is a matter ~~ 

MR. McGRATTY: If your Honor please, I object to that 
question in that -~- 

THE COURT: I don't think, Mr. Wixon, that is a proper 
question. What difference does it make? 

MR. WIXON: I am simply asking him as an expert -~ 

THE COURT: You are asking him whether or not if someone 
tells him about a case he will change his views. What difference does it 
make? If someone told him about a case it isn't worth much. 

MR. WIXON: ALI right. 

By Mr. Wixon: 

Q. Are you aware of the fact, sir, that the use of the two factor 
formulae that you suggest, payroll and property, so far as the District 
of Columbia is concerned, produces the lowest or smallest amount of 
tax? 

A. It produces a smaller amount of tax than the use of the three 
factor formulae or the single sales factor formulae; yes, sir. 

Q@. And did that influence your judgment, sir, in your making 


of preferences? 
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268 A. No, sir. As a matter of fact, larrived at my conclusion 
before I saw the computations. 

Q. In part of your testimony you stated that you matched costs 
against revenues. What did you mean by that, sir? 

A. Imeant ascertaining that the costs of producing a product 
are recorded at the same time within the same accounting period, for 
example, as the revenues which arise out of the product represerted by 
the costs are taken into income. That is true in the case if one is 
dealing with periods of time. If one is dealing with a plant or a job it 
means getting the costs attributable to that plant for that job lined up with 
the revenues that arise from the products produced in the plant or on the 
job. | 

Q. Now, basically, sir, from the standpoint of accounting and 
consultation it is true, is it not, that you must keep close check upon. 
your costs so that your costs bear a reasonable relationship to the total 
income? 

A. That is the aim in any business undertaking, yes, sir. 

Q. It is true in any activity, is it not, of a commence nature, 
where production of income is the intention, that you are going to incur 


costs as a necessary concomitant of production of income? 


A, That is right, all business activities have costs attaching 


269 to them. 
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Q. Well, is there any magic, sir, in the fact that vou incur costs 
in business? 

A. Any magic? 

Q. Yes, sir. 

A. Well, it 1s an ordinary business fact of life. 

Q. It is a fact which is directly related in every instance to the 
production of income? 

A. That is right. 

Q. Is that correct, sir? 

A. Yes. 

Q. What is the purpose in your experience of business as a 
general rule? I mean purpose in the sense of what is its aim? What does 
it intend to accomplish? What does General Motors, for example, intend 
to develop or obtain as a consequence of its production and sales? 

A. Well, the ordinary business enterprise is undertaken in 
order to make income. 

Q. You spoke, sir, of the items of property and the items of 
payroll as having considerable significance in your view in the apportior- 
ment of income. Isn't it a fact, sir, in your experience, that without 


talking about the matter in the sense of a recordation of it that the costs 


which are incurred by a corporation such as General Motors for payroll 


and the costs which are incurred by General Motors for its plant 


270 and other operations generally, are all directed to the conversior. 
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of one asset into another asset so that the second asset can be disposed of 
to the public and as a consequence of that disposal income realized? 
A. They are directed towards the production of products which - 
can be sold to the public at a profit; yes, sir. 
Q. The conversion of assets from one type into another which 
we call generally speaking in the commercial end of the thing, costs. 


* * * 


272 By Mr. Wixon: 


Q. Iunderstood your definition of revenue -- and these are the 


notes Ihave, Mr. Powell, so they may be incomplete, substantially to 
mean the gross proceeds of sales or services after deducting Peers 
of merchandise? : 

A. Allowances, trade discounts and that kind of thing, yes, sir, 
but before deducting costs of manufacturing, selling and whatnot. 

Q. Well, as I understand it, when you use the word “gues 
proceeds” you mean the amount received as the consequence of a sale or 
the rendition of a service? 

A. Received or receivable. 

Q. And it could, of course, be in cash or in some other asset? 

A. Such as a claim against a customer, tenant, client or other 
person, yes, sir. 

Q. Or another vectcr or another boat or something of that sort? 


A. Not ordinarily, but it could be. 
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Q. It could be? A. Yes. 
273 @. Now, when you use the word "revenue,"’ then, in your 


testimony here, you are talking, as I understand it, about income; 


that is to say, about the amount received as a consequence of the 


rendition of a service or the sale of an item? A. The amount received 
or receivable, yes, Sir. 
* * * 

THE COURT: Isn't it a fact that in cases of this kind, mult-state 
manufacturing businesses, the general formula throughout the United 
States, mostly approved, is the three-factor formula? 

THE WITNESS: I believe that is so, your Honor. 

THE COURT: Most of the states have that, don't they? 

THE WITNESS: I believe so. 

* * 
274 PAUL STUDENSKI 
was called as a witness for the Petitioner and, having been first duly 
sworn, was examined and testified as follows: 

THE COURT: Would you please give your full name and address 
to the reporter and take a seat? 

THE WITNESS: My name is Paul Studenski. I reside at 290 


Avenue of the Americas in New York City. 
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DIRECT EXAMINATION 

By Mr. McGratty: 

Q. Will you please state your occupation, sir? A. I am an economist, 
specializing in public finance, tax policy, taxation methods, economics 
and the like subjects. 

Q. Are you connected with any educational institution? A. Iam 
a Professor Emeritus of Economics of New York University and at the 
present time a research consultant to the New York State Legislative 
Committee on School Finance. | 

Q. Will you state where you received your training in your special 
field? A. Ireceived my training in economics and political science at 


275 Columbia University where I received my Doctorate degree forty 


years ago in 1921. Ireceived my academic training also in several 


other academic institutions, universities, in this country and abroad and 
Lalso received my early training in the fields which i have mentioned as 
a member of the research staff and director of the research staff for 
several research institutions, national and state, during the period of 
1914 to 1926, when I was connected with them. | 

Q. Have you done any teaching in your special fields?’ A. I have 
taught economics, public finance, public financial administration, national 
income analysis in New York University ona graduate level for close to 


thirty years and also as a visiting professor and lecturer in other 


institutions of higher learning. 

Q. Have you served inan advisory capacity to any federal or state 
agencies? A. Ihave served as a consultant to several federal agencies 
including the United States Bureau of the Budget, the Social Security 
Board, the U.S. Public Health Office, and I have served as a consultant 
to a number of state commissions, in New York State, including for over 
a period of about seven years as a research director on tax matters for 
the New York State Committee on the revision of the tax laws of the State; 
276 Iservedas senior fiscal consultant to the Constitutional Revision 
Commission of the State of New York in 1938, and again in 1958 to April 
1 of 1961. 

* * * 

Q. Have you written any books or articles? A. Ihave written 
several books in the field of public finance, taxation and economic national 
income analyses, including -- I mean among the latest ones, a book on 
taxation and public policy, a book on the financial history of the United 
States, and the latest one is the book called, ''The Income of Nations. " 

Q. Have you written any articles for economic or political publica- 


tions or periodicals? A. Oh, I have written a very large number of articles 


on these subjects during the past forty-odd years which have appeared in 


various professional and scientific journals. 


Q. Have you made any special study of state corporation income 
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taxes? A. During the past three anda half years I have made special 
studies of the state taxation of corporate net income arising in interstate 
commerce. I have written articles on this subject which have appeared, 
substantial articles in the Harvard Business Review of October 1958, 
277 another one in the Harvard Business Review two years later, 
October-November 1960; a large article in the Virginia Law Review 
which appeared in November-December 1960. 

I presented a paper on this subject before the National Tax Associa- 
tion in 1959, and published also articles on the subject in the Tax Review 
and presented testimony to the Senate Committee on Small Business 
when it had under its consideration in the spring of 1959 the preparation 
of a bill calling for the establishment of certain Federal standards for 
the imposition of state taxes on corporate net income arising in interstate 


commerce. 


* * * 


278 Q. Iask you if you have familiarized yourself or have you examined 


the District of Columbia Income and Frahchise Tax Act of 1947? A. I 
have. 
Q. Do you have in mind that provision of the statuge which states -- 
* * * 7 
Q. (Continuing)--that states the measure of the franchise tax shall 


be that portion of the net income of the corporation and unincorporated 
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business as is fairly attributable to any trade or business carried on 
or engaged in within the District? 


* * * 


279 THE WITNESS: Iam familiar with that phrase in that law. 
* * * 
281 @. Would you state in what sense you yourself use and mean the 
term "fairly attributable’? A. Ihave used this term “fairly attributable" 
in the sense of meaning an approximation of the amount of income attributable 
to business activity in a given jurisdiction, as an approximation arrived at 
by the most reasonable and practicable methods and use of the best available 
data, being aware of the fact that a precise, completely precise, expression 


or measurement of the income attributable to activity in a given jurisdiction 


is impossible in view of the great complexities of the underlying matters. 


THE COURT: So hereafter when he refers to that term that is what 
he means. 
282 

By Mr. McGratty: 

@. Professor Studenski, did you hear the hypothetical question 
which I yesterday addressed to Professor Paton and which I again read 
into the record this morning and do you have in mind the facts set forth 
by me in that hypothetical question? A. Ihave heard the hypothetical 
question, listened to it most attentively, and have taken notes of the 


salient facts related in that hypothetical. 
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Q. Now, Professor, have you read and do you have in mind 
paragraphs 9 and 10 of the supplemental stipulation which is Petitioner's 
Exhibit 6 in this case? A. Ihave read those paragraphs and I have 
them in mind. 

Q. Now, on the basis of the same facts and figures contained in 
that hypothetical question and in paragraphs 9 and 10 of Petitioner's 
Exhibit 6, and which facts and figures I now ask you to assume to be 


correct, do you have an opinion as to whether the sum of $5,156, 525 


represented the approximate portion of the total net income of General 


Motors fairly attributable to the business carried on by General Motors 
in the District of Columbia in the year 1957 -- 
283 * * * 

MR. MC GRATTY: And if I may continue the balance of the 
question -- 

By Mr. McGratty: 

Q. And whether the sum of $2, 707,677 represented the approximate 
portion of the total net: income of General Motors fairly attributable to 
the business carried on by General Motors in the District of Columbia in 
1958? 


* * * 


THE WITNESS: I have an opinion on that subject. 


* * * 


Q. What is that opinion? 
* * * 

THE WITNESS: I consider that the amounts cited are in line 
with the facts and other figures presented in the exhibit which I have 
in my hand, that these figures do not represent a fair apportionment 
to the District of the portion of the total net income of the company 
284 attributable to business conducted by the company in the District. 

THE COURT: Well, the law says fairly attributable? 

THE WITNESS: Fairly attributable, I beg your pardon. 

THE COURT: Do you change your testimony? 

THE WITNESS: No, I want to change it to the terms "fairly 
attributable." Iregret the inexactness of my expression. 

By Mr. McGratty: 

Q. Now, Professor Studenski, in your opinion how is the portion 
of the net income fairly attributable to the business activity carried on 
by the General Motors Corporation within the District of Columbia 


properly to be determined? 


* * * 


THE WITNESS: In my opinion the portion of the company's total 


net income fairly attributable to its activities in the District of Columbia 
should be arrived at by taking into account all of the net income producing 


activities of the company as conducted in the District in relation to the 
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total income producing activities of the company everywhere. 
285 This means that every aspect of the company's activities which 
contributes to its income should be considered as a relation of the one 
conducted in the District to the activity conducted elsewhere. That is, 
that the manufacturing activity, if any, conducted in the District, should 
be considered to the manufacturing activity conducted elsewhere, or if 
manufacturing activity is not conducted by the company, as in this 
instance, then its absence should be considered in the allocation of 
income just as much as the presence of any other income producing 
activities of the company are considered is conducted in the District 
and as conducted everywhere.. The warehousing, selling activity, the 
processing of orders; every activity, financing, general administration-- 


every activity of the company which contributes to the income should be 


considered as a proportion conducted in the District of the total of it 


conducted everywhere. 

* * * 
287 Q. Are there any factors common to all of the various income 
producing activities to which you refer? A. Two factors are common 
to all the income-producing activities of the General Motors Corporation 
as well as of any other business enterprise. These two factors are: the 
capital and labor, including management, employed in the conduct of that 


activity, because it is capital and labor embodied in any business activity 
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that are the sources, that are the creators, of the income of the General 
Motors Corporation, as well as of any business enterprise. 

The activity is productive of income to the extent that capital and 
labor are employed--including management~-in the activity, and it is upon 
the effective combination of capital and labor in the conduct of a business 
enterprise, and that applies to the General Motors Corporation, thata 
realization of net income depends. 

288 By Mr. McGratty: 

Q. How, asa practical matter, can these two common factors 
which you refer to be used to determine the portion of the total net income 
of General Motors which is fairly attributable to the business carried on 
by that corporation’ within the District of Columbia? A. By taking the 


proportion of the property of the company, which is a matter of capital, 


employed in the District, to the total property employed by the company 


anywhere, everywhere, and by taking the proportion of the payroll which 

is a measure of the value of labor and management's efforts in the activities 
of the company in taking the proportion of the payroll which is maintained 

in the District to the total payroll mainta ined by the company everywhere. 
289 Q. In your opinion what relevance have District sales in the deter- 
mination of the portion of the total net income fairly attributable to the 


business carried on by General Motors Corporation within the District? 


* * * 
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THE WITNESS: In my opinion sales, as such, without taking into 
account the amount of selling effort, of the labor and management effort, 
and of the capital involved in the production of the sales, and without 
reference to the other income producing activities of the company-- 

THE COURT: No, he didn't ask you that, He wanted to know what 
consideration you would give to sales in arriving at any Eh ? 

THE WITNESS: Sales, as such, in my judgment, are not relevent 
to the determination of the portion of the company's income allocable 
290 toa given jurisdiction. | 

I should like to qualify that if I may be permitted, by saying that 
to the extent to which sales involve a selling effort in the jurisdiction 
where the sales are located, I attribute a very great importance to the 
sales insofar as that is involved. | 

THE COURT: But do you think that should be reflected by the 


payroll factor ? 


THE WITNESS: They would be, obviously, reflected by payroll 


and by the property factor. 
THE COURT: Yes. But you wouldn't give sales itself any con- 
sideration at all? You don't think sales produce any income at all? 
THE WITNESS: Not unless there is a selling effort involving 
capital and labor, but I would not attribute to sales an independent place 


of payroll and property in their allocation of income. 


THE WITNESS: I would like to in view of the question -- I would 
not allocate -- excuse me, I would not allow an independent place to 
either sales by destination or sales by origin of the shipments in the 
fair allocation of income. I would only allow for the factors of property 
291 and payroll. 

* * * 
292 Q. Professor Studenski, would you now state the reasons for that 
opinion? 

* * * 
294 THE WITNESS: Well, in my opinion the amount that is allocated 
to the District is greater, considerably greater, than the amount which 
can be fairly attributed to activity conducted by the company in the 
District. The amount is based upon the proportion of the sales of 
the company effected in the District in relation to total sales and in 
my opinion the proportion of the sales eff ected are not an indication of 
the corresponding proportion of net income earned by the company in the 
District. 

My reasons for that are that, first of all, the sales effected in the 
District by the company are in part the result of the efforts of the dealers 


who are independent operators, that they are in part the result of the 


choices, habits, preferences, of the consuming public in the District, 
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over which neither the company nor the dealers have much, if any, 
control. 

My further reason is that the activities of the company which led 
to the sales in the District are conducted by the company in other states, 
that these activities which result in the sale consist of the production 
of a product of a good quality at an acceptable expected price, consist 
of merchandising activities which are conducted, at least in aa 
295 outside of the District, consist of a multiplicity of operations of 
the company in the whole productive and marketing process which are 


conducted outside of the District. 


It is true that when a product, a car or other product of the company, 


is sold in the District a certain amount of profit is obtained, a certain 
dollar amount of profit is obtained, but this dollar amount of profit is 

not obtained through the final sale of the product alone, and through the 
effort made, but through all of these other processes of the Cena 
which precede the act of sale that each one of these operations contributes 
some proportion, proportions are variable, to the profit obtained by the 
company from the sale of the product in the District, and that, therefore, 
the location of that entire profit from the sale of the product .~ I would 
say from the production and from the sale of the product, the attribution 
of that entire profit to the District in which this sale is made is, in my 


judgment, not correct. 
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* * * 


297 Q. Just one preliminary little questior, Professor Studerski. 


During the course of your testimor/ this morning you referred 


to ar. exhibit or to a copy of an exhibit which you said you were holding in 

your hard, 

Is this the exhibit to which you referred? 
(Handing documert to the witness. ) 

THE COURT: Is that marked? 

MR. McGRAITY: It is Petitioner's Exhibit 7a for 
idertification. 

298 (The document referred to was 
marked Petitioner's Exhibit 7a 
for identification. ) 

THE COURT: I just wanted the record to show what you were 
referring to. All right. 

* * * 

Did you hold a copy of that in your hand? 

THE WITNESS: As far as I am able to identify the figures 
which I quoted from the paper which I had indicate that this is the identical, 
the statement which I have held, is identical to this exhibit which is 
marked -- 

MR. McGRATTY: Petitioner's Exhibit 7a for identification. 


THE COURT: All right; that is the answer. 


* * * 
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By Mr. McGratty 


Q. Professor Studenski, what is your opinion with respect to the 


view sometimes advanced that it is the consumer who furnishes the profit 
to the manufacturer and that the entire net income of the manufacturer 
is therefore attributable to the state in which he sells his products? 

* * * 

THE WITNESS: Well, my opinion is that it is the wrong 

argument and I should like to -- I think I could express -- 

* * * 
300 Q. Would you state, Professor Studenski, as concisely as you 
can, the reason for the opinion which you have expressed? 

* * * 
301 THE WITNESS: Can I give the reason by quoting a brief 
passage, a brief paragraph from the article which I wrote which appeared 
in the Virginia Law Review of October-November of 1960? | 

THE COURT: IE it expresses your opinion, yes. 

THE WITNESS: That expresses my opinion. 

THE COURT: Go ahead and do it. 

THE WITNESS: (Quoting) 'The argument that the consumer 
furnishes a profit to the out of state producer and therefore the consumer's 
state is entitled to tax the producer's profit is fallacious. It flies 
in the face of the most elementary facts of economics. The consumer 


furnishes to the producer not a profit but the money out of which the 
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producer gets his profit and that money is the price which the consumer 
pays to the producer for goods he purchases. The profit is produced 
rot by the efforts of the consumer but by those of the producer. If the 
corsumer had his way the producer would get no profit. The consumer does 
not corfer any benefit upon the producer for which he does not receive an 
equivalent berefit. 
302 "Bach benefits the other no more thar he is benefited by the other. 
The fact that the out of state producer earns a profit from the sale, per se, 
does not give to the state of the consumer the right to tax the producer's 
profit. The whole theory of benefit conferred by the consumer on the 
out of state producer as a basis for taxing the latter or. his net income 
represerts a most extraordinary -ombination of irrelevant and misleading 
propositions, lacking either rhyme or reasor:. rr 
* * * 

By Mr. McGratty: 

Q. Professor Studenski, will you express your opinion with 
respect to the viewpoint which has been ard is sometimes advanced that 
the state where the customer resides furnishes services which from an 
economic standpoint justify that state in taxing a portion of the net income 


of the corporation? 


* * * 


THE WITNESS: I am aware of that argument. It is my 


opinion that the state of the customer renders services to the out of 


state producer who sells goods in the state to the extent to which the 
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out of state producer conducts activities, business activities, in that state 
by using some of its property and using some of its labor in that state. 
Manifestly, where the state ~~ I mean, in my judgment, the 


services rendered by the state are ordinarily related to the amount of 


activity, to the amount of property, to the amount of payroll, used by the 


out of state producer in the state, but the services in my judgment in that 
case, are not as extensive as are the services rendered by the state in 
which the out of state producer conducts his manufacturing and other 
305 productive activities distinct from the selling activity conducted 
in the state of the customer. 
* * * 

307 Q. If a state taxes a portion of the net income of an out-of-state 
producer which is not proportionate to the business carried on by that 
out-of-state producer in the taxing state, what, in your opinion, is the 
economic consequence? 

MR, WIXON: Objection. It is an argument, if your Honor 
please, on proprieties, perhaps, of taxation, not the legalities of it. 

MR. McGRATTY: If your Honor please, I have rot asked 
with respect to the propriety or legality, I have asked this witness solely 
what his opinion is with respect to the economic consequences, That is 


a matter of opinion. 
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308 THE COURT: Go ahead. I will overrule the objection. to save 
time. I do not think it is at all helpful, but what is your answer to that 
question? 

If a state taxes more than it should on the basis of activities 
iv the state, what do you think is the effect of it? 

THE WITNESS: The economic effect is that the state which 
imposes a tax ir. excess of the amount which is proportionate to the 
activities conducted by it is for that state to tax some of the income 
originating in the state or states ir. which that out of state producer 
conducts his manufacturing ard other activities which income, in my 
judgment, or portion of the income, in my judgment, is a proper subject 
of taxation in that state in which the out of state producer corducts his 
manufacturing and other activities. 

Ir. my judgmert, by taxing in that way the out-of-state producer 
disproportionately, the state adds to the already great, much too great, 
corfusior. in the manner of imposition of taxes or. corporate net income 


by states and oper's more widely the possibilities for double 


309 and multiple taxation of the producers, thereby interfering with 


the freedom of the producers, thereby irterferirg with the freedom of the 
producers to function effectively in interstate commerce. 
* * * 
THE WITNESS: Yes. And if I ma add ore more thing, that 


thereby the state, in my judgmert, harms the national economy because 
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the freedom of interstate commerce is so essential to the prosperity 
of the national economy, it has been the foundation for the growth and 
prosperity of the national economy. : 
* * * 
CROSS EXAMINATION 
By Mr. Wixon: 
Q. Professor Studenski, I understand you to say that so far as 
you are concerned, two elements should be taken into account in 
310 determining the amount of income which is to be apportioned toa 
jurisdiction for tax purposes -- capital and labor. Am Icorrett, sir? 
A. Yes. 
Q. Now, by capital you mean what, sir? 
Property. 
You mean property in the physical sense? 
In the physical sense, the value of the property obviously. 
Well, now, capital is employed in such things as inventory, 
is it not, sir? 
A. That would be included, I would consider inventories as a 
part of the property of the company. 
Q@. And you would consider all assets of the corporation as 


property? All assets? 


A. This brings me into the field of accounting, the very use of 
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the term "assets," which I would prefer not to use because assets 1s 


an accountirg term ard I am very humble about it as I understar:d it 
includes azcourts receivable ard things of that sort, and I would be. 
hesitant ir: including that in my contept of capital. 

Q. Well, would you then limit it, sir, to personal ard real 
property of a taxable nature? 

A. I would -- persoral ard ~~ well, I would in: lude besides 
persoral -. well, personal -- no besides personal taxable property I 
311 would include the investmerts of the company in stocks and 
bords, but at the same time I would recognize the difficulties which 
would be involved in the allocation of these investmerts. 

Q. But you would agree, sir, would you not, that capital is the 
totality of the investments of the corporatior., whatever form those 
investments may take, in the operations of the company or the business, 
for the purpose of in turr: producing income? 

A, Yes. 

Q. And therefore you would agree, would you not, sir, that it 
would necessarily include all properties of the corporation, whether they 
were real properties, tangible personal properties, or intangible 
personal type properties? 

A. Yes. 


Q@. And that would, therefore, include notes receivable, accounts 
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receivable, any evidences of debts, bonds, for example, any other types 
of assets of any kind which are owned by the corporation? 3 

A. I would, with some qualifications as to such things as 
accounts receivable. 


Q. Why would you limit accounts receivable in this matter, 


A. Iam not certain as to whether that could be 
312 considered as the investments of the company and the capital of 
the company. I would have to think this matter through before answering 
that question in a competent manner, I confess. 

Q. You are speaking now, sir, I take it, of accounts receivable? 

A. That is right. : 

Q. But you have no problems, I take it, with bonds and notes 
and other evidences of indebtedness? | 

A. That is right. 

Q. Now, usually speaking, Professor, is it not a fact that 
when a corporation invests its money in bonds or in other evidences of 
indebtedness that it is not employing its capital for the eae of 


producing income in direct relationship to its ordinary and regular 


business activity, but it is using idle capital for the purpose of getting 


income which it may employ in its ordinary business activity? 


I am talking in the commercial sense now, sir, not a corporation 
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which has as its purpose the acquisition of bor.ds and notes for the 


purpose of obtaining income. You urderstand the differentiation I made? 


A. LIunderstand. That is an incidental operatior. -- the “ompany 
has surplus furds ard it cannot allow them to Lie idle ard it becomes a 
part of the company's activities ir. earning ard income. 
313 Q. Wotld you say, sir, followirg your line of testimory further, 
that you would rot include in your propert, element for purposes of the 
particular taxing division, ary bords which were not the bonds of the 
taxing jurisdiction? 

That is to say, that if the corporation owned bonds of the United 
States Goverrment and owned ro bor.ds of the taxing state, that you would 
give the taxing state ro credit whatsoever for the investment ir. property 
in U.S. bonds since they were not employed in the state? 

A. I may vot urderstar.d your question. 

If your questior: is whether I would recognize as part of 
the zapital of the corporatior. bor.ds not issued by the jurisdiction in 
which the compan” operates I would say I certainly would admit any bonds, 
whether they are of ary state or whether they are of any foreign. country, 
so long as they are bonds which are marketable and which have value. 

Q. Let me carry this out, sir, if you will bear with me. 

We will assume that the Gereral Motors Corporation has a total 
asset position, property position, but we will exclude row accourits 


receivable following your exclusior, $100 million. 
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314 That $100 million consists in plants, work in process, vehicles 
which are manufactured by this particular corporation, and all other 
assets, to a total of fifty millions of dollars. The remaining fifty 
millions of dollars represent an investmer:t in United States bonds, 
interest bearing bords. | 

In your employment of the property factor what assignme nt of 
that property, in total, as represented by the bonds, would you make to 
a taxing state, wherever that state might be? Would you make it, for 
example, only to the state of incorporation of this particular business 
or would you have some method of allocating those bonds among the 
several taxing jurisdictions in which the corporation does its business? 

* * * 

315 THE WITNESS: I would be inclined to apportion this capital 
in the form of United States bonds, let us say, among the states in 
proportion to the property and payroll employed by the company in 
various states in which the company operates because the alternative of 


allocating it to the state where the company Keeps these bords in the 


vaults of its bank of deposit would produce an inequitable result. 


By Mr. Wixon: 
Q. Now, sir, let us take the situation that I gave you, $100 
million total assets, of which $50 million represents investments in 


United States bonds and fifty million dollars of the total of $100 million 
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represents work in process. The work in process is located in only one 
taxing jurisdiction, but the corporation does business in let us say, 26. 
That, as I understand it, is one of your items of capital. 

How would you treat the work in process of thirty mllions 
316 of dollars when you determine the element of a formula based 
upon capital and labor? 

Where would you assign it, how would you treat it; what effect 
would you give to it in respect of the various taxing jurisdictions, 
including the one where all of this work in process is located? 

A Linterpret work in process as meaning goods, unfinished 
goods, semi-manufactured, raw materials, and so forth. 

Q Yes, sir; I should have said that. When I use the term "work 
in process" I mean work or rather items which are in the process of 
fabrication or manufacture but are not completed. I do not use the 
word "work" in process to mean stockpiled materials which are not 
being worked upon or in any way involved in the manufacture at the 
moment. 

I exclude those, such as pieces of iron or tin in a stockpile. Do 
you understand me, sir? 

A Ido. I would allocate it to the state where these unfinished 
products are located. 


Q I believe you testified in effect that if there is no capital 


employed in a taxing jurisdiction and if there is no labor employed in 
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that jurisdiction, ther following the concept of the two elements of 
capital and labor as the predicate for determining the amount of income 
317 which shall be subjected to tax there cannot be any tax for the 
simple reason that there cannot be any income? 

A. There can not be any tax on the net income of the company; 
there can be other taxes imposed on the company. : 

THE COURT: That is what he is talking about, net income 
or taxes based upon net income. 

MR. WIXON: We are not talking about property taxes, sir, 
personal property taxes, or real property taxes, of course; we are 
talking about income type taxes. | 

THE WITNESS: Ever income type I would make a | 
distinction between a tax on net income and gross income. My answer 
in the case of a tax on gross income would be very differert from that 
posed in the case of a tax on net income. : 

By Mr. Wixon: 

Q. Are you makirg a legal differentiation, sir, between a gross 
income type tax and a net income type tax; that is to say, a legal 
distinction? 

A. No, strictly an economic distinction, 


Q. You would agree, sir, would you not, that income is derived 


in our little hypothetical example, otherwise we have nothing to talk 
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about, in the jurisdiction where neither capital nor labor is 
performed? 

You will agree that there was income resulting from some 
activity in the taxing jurisdiction? 

318 A. Where there 1s no capital or labor employed there is no 
income in my judgment created in that jurisdiction. 

Q. Now, sir, let me ask you if you make a distinction between 
the word "rever.ue" and the word "income"? 

A. I don't use the word "revenue", I use the word "income" 
and "gross income" and ‘net income”. 

Q. You, I believe, were here wher the other gentlemen were 
testifying ir this case, Professor Paton, Mr. Powell, just previous 
to your appearance or. the stand? 

A. Yes. 

©. If my recollection serves me, do you recall that both of 
those gentlemer: made a distinction between income and revenue, 
ard as I recall it further, their distinction between revenue and 


income was that revenue, generally speaking in the economic sense, is a 


continuing process resulting from the application of capital and labor, 


whereas income is the ultimate result of the totality of those activities 
consummated through a sale or other transaction whereby title to a 
product on the one hard or the doing of a service on the other, results 


in the obtaining of az asset, usually cash. 
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THE COURT: Now, what is your question after that 
explanation ? 
MR. WIXON: I asked him if he heard that testimony, 


319 and if he agreed that that was the substance of it. 


THE COURT: Don't double it up. Let's ask him first 


whether he heard the testimony. 
Did you hear such testimony? 
THE WITNESS: I heard it. 


THE COURT: Now he wants to know whether you agree with 


MR. McGRATTY: If your Horor please, I object to that 
question on the ground that I do not think it accurately summarizes the 
testimony of Professor Paton and Mr. Powell. 

THE COURT: The witness thinks it does. He asked the 
witness did he hear such testimony and he said he did. 

Now, what are you going to do about it? If it did not happen 
then the witness is wrong, but he answered that he heard it. That is 
all that was here, isn't it? 

MR. McGRATTY: The witness used such words, yes, 
your Honor. 

THE COURT: Yes, sir. 

THE WITNESS: I heard it but Iam not clear as to the 


nature of the distinction drawn, and not being an accountant, I would 
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rot want to venture into the particular bases of distinction which those 
witnesses made. 
* * * 
320 Q. As aneconomist, what is income, in your thinking, sir? 

A. Net income or income -~ income is obviously the monies, 
total monies received during a giver. period of time by an entity 
ergaged in business or for that matter by a governmental entity 
which operates. It is tue total money received during the given period 
as a result of its activities. Net income is, of course, the difference 
between the income receivable during the period and the costs incurred 
during the period. 

By Mr. Wixon: 

Q. Essentially what you are saying, Doctor, as I understand it, 
the definition of gross income and the definition of net income usually 
contained in tax statutes, of course, the may vary in their meanings but 
321 they are substantially the same? 

A. Iwould not dare to say it is the one usually expressed in 
taxing statutes but I would say that it is ir the economic literature. 

Q. Now back to our problem. 


What income would you suggest would be taxable in a jurisdictior. 


where neither capital nor labor are employed but where as a consequerce 


of the movement of goods there is the realization of income; that is to 


say, that a customer in the taxing jurisdiction. purchases an article of 
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the corporation for which he pays a sum of money which exceeds the 
cost to the company of the product so sold and results, ultimately, in 
net income or income, sir, as you used it? | 

* * * 

THE WITNESS: Where the company realizes a gross: 
income, gross receipts, I would consider that tax by the jurisdiction 
on the gross receipts realized by the company in this state is a proper 
basis for the imposition of the tax. Where there is no net income 
realized by the company because there is no property and labor 
employed in it, I would consider merely the effectuation of a nals or 
an act of sale. I would consider that the application of a net income 
tax is not an equitable application. , 

322 By Mr. Wixon: 

Q. What would you do in the case of a state which had such a 
tax as a matter of law? Would you assign any income to that state to 
be subject to tax? Where there was neither capital nor labor employed? 

A. I cannot conceive of the existence of a state in which no 
enterprise exists employing capital and labor and therefore earning net 
income in that state. . 

Q. Well, you will agree, will you not, that income is : 


realized ultimately through the sale of a product or the rendition of 


a service for which compensation is paid in one form or another. You 


will agree with that proposition, will you not, sir? 
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A. That gross income is realized. Your question refers to 
gross income or net income? 

Q. Both. Gross income and net income. 

A. Well, I would make the distinction, I would say that gross 
income is realized when the sale is effectuated in the state, but I would 
say that net income is not necessarily realized, it is not realized if 
there is only ar. act of sale where the negotiation. of the sale takes 
place somewhere else, rot ir the state, and none of the productive and 
marketing activities of the compary carried on with the state through 
the employment of the company's employees and of any of the 
323 company's property. 

Q. Well, isn't that tantamount to saying, sir, that all of the 
income is net income? Sirce if there is no capital and no labor there 
must be an entirety of net income, not gross income ? 

A. I don't -- will you kindly rephrase that? 

Q. Yes, sir. Let me do this: I get from you the impression. 
that you regard net income as having beer: obtained only in the event 
there is a zost involved in the transaction which gave rise to the gross 
income? 


A. I did not say anything about the cost incurred. I said 


only where capital and labor, including management, are employed, 


where there is the contribution of capital ard the effort of labor and 


management. I did not say anything about costs incurred. 
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Q. But what is, then, net income, sir? What is net income, in 
your view? 

A. Net income is the result of the total operations. of the company. 
It is the result of the relation of its gross income and the costs incurred 
attributable to that period. This is the net income, the result of the 
efforts all the way through from beginning to end. 

Q. It is in essence, is it not, sir, the proceeds derived from sales 
of merchandise on the one hand or the rendition of services on the other, 
which we term gross income, and from which we deduct all the 


324 expenses incurred, either in the activity which gave rise to the 


sale of the product or the activities which were required in connection 


with the rendition of the services? 

A. The net income or the profit is anticipated by the company 
and controls every operation of the company. Every operation of the 
company is conducted in terms of the contribution which is likely to 
be made to the production of the profits. That is an estimated profit 
and if a particular operation according to the management is not likely 
to pay for itself and to contribute to that eventual net income or 
net profit, then the management must not venture and ordinarily does not 
venture upon such an operation. : 

In other words, net income is earned by every operation, manu- 
facturing, or whatnot, every operation contributes to the production of 


that net income, that ultimate result. 


325 MR. WIXON: Isn't net income, sir, the difference between 


gross income and the expenses of carrying on the business? Isn't that 


net income? 

THE COURT: Can you say Yes or No to that? 

THE WITNESS: Yes, but the expenses are incurred all the 
way through. 

MR. WIXON: I did not ask that. 

THE COURT: I think we will be here until tomorrow some 
time if you keep on embroidering your answers. He merely asked you 
whether net income was not the gross income less the expenses of 
operation. 

THE WITNESS: Yes. 

* * 

By Mr. Wixon: 

Q. Now, you stated that a jurisdiction in which the corporation we 
are talking about employed neither capital nor labor could impose a gross 
income type tax, but I understood you to say that ir. your view it could not 
326 impose a net income tax? 

A. Yes, where there is no capital and labor employed, 

Q. Yes, sir. Now I asked you, I don't think you responded ~- 


I asked you what would be your approach to determining the amount of 
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income to be subjected to tax in a state which had a tax on net 
income but in which the corporation we are talking about did not employ 
capital or labor? : 

THE COURT: He says no tax at all, Mr. Wixon. 

THE WITNESS: I said no tax. 

MR. WIXON: I simply asked him how he would do it. You say 
it could not be done? 

THE WITNESS: I would not -- 

MR. WIXON: I see. I understand. 

By Mr. Wixon: 

Q. What would your view be if all of the sales of the 

merchandise manufactured by this corporation occurred in the state 
which had such a type of tax, although, again, neither capital nor labor 


were employed in that state? 


A. That state, in my judgment, should not tax the net income of 


the corporation, if the sales, the acts of sale take place but no selling 
activity or any other income producing activity involving capital and labor. 
327 Q. Now, one question, sir. | 

We have one person in the taxing jurisdiction employed'by this 
corporation; he is a salesman, and the entire product of this corporation 
is sold in that particular jurisdiction through that single salesman, but all 


other property, capital if you will, and labor is outside the taxing 
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jurisdiction. What would be your approach in that case to an 
ascertainment of the net income subject to tax? 

A My approach would be that the state theoretically could tax 
the company's net income in proportion to the commission or salary which 
that representative receives from the company for his activities in the 
state, to the total payroll of the company, plus the total property, none of 
which is present in the District -- 

Q Weare not talking about the District, now, sir. 

A Excuse me -- in the state. But that as a practical matter, I 
would consider it exceedingly unwise for the states in which there 
is very little capital and payroll employed by out of state producers to 
tax the net income of these out of state producers on that small amount 
proportionately to the small amount of property and payroll employed in it. 

Q This example I will make up, sir. 

If the total capital of this corporation we have been talking about, 
328 the one with the one salesman in the jurisdiction, the total capital 
was five million dollars and the total labor costs were five million dollars, 
and the total compensation of the single salesman was $10, 000 per year, 
and if in that single year for which this salesman got $10, 000 compensation 


that corporation sold five millions of dollars of goods, that is the net 


income from those, what would be the amount of tax which, on your 


approach of capital and labor, the taxing jurisdiction which we are 


using in our example would be entitled to receive ? 
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THE COURT: You mean what proportion of net income 
would be taxed? 
MR. WIXON: What proportion of net income would be taxed? 
THE WITNESS: The proportion of net income would be 
infinitesimal and so would be the tax, and, therefore, in my judgment, 
the state should not undertake the imposition of net income ares on 
companies which have very small amounts of property and payroll in them, 
even though they have extensive sales. 

In my judgment it is an imposition on the company, it is an 
interference with interstate commerce, and I am speaking here as a 
student of public finance if you will pardon me. That is my position. 

329 By Mr. Wixon: : 

Q. Well, you will agree, sir, that without a market for your 
goods you can produce from dawn to dusk and make no profit? You will 
concede that, sir? 

A. Yes. 


Q. Now, if this particular taxing jurisdiction supplies the entire 


market for the commodities manufactured by this corporation,’ is that 


fact without any weight in the determination of the tax or the amount of 
income I should say, which may be subjected to tax by the jurisdiction 
which is the sole market? 


Is that the fact, no influence at all? 
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A. I would like you to repeat that question. 
Q. I would be happy to. 
If this particular jurisdiction is the place for the sole 

marketing of the production of the company we are talking about -- 

Q. ‘Continuing) -- the sole market now, sir? 

A. Yes. 

Q. Although there is no capital or labor in that particular juris- 
diction with the exception of the one salesman, does not the fact that with- 
out the market there would be no sale of the goods influence to some degree 


your judgment in respect of the amount of income which the taxing 


jurisdiction we are using ought to be able to subject to tax? 


330 A. Well, this is an extreme position which you have drawn. 

THE COURT: That is the acid test. 

THE WITNESS: That is the acid test. Yes, that is the acid 
test. I realize that. I better not indulge, any proposition can be brought 
to ridicule by the reduction to the absurb. 

By Mr. Wixon: 

Q. Excuse me just a moment. We would have sales of propor- 
tionate amounts, any amount you want to take and the proposition would 
come out the same, would it not? 

A. Well, if it is a substantial corporation such as you have cited, 
the imposition of the -- I may be influenced in the way of saying that is 


not theoretical but also a practical proposition, the imposition of a tax 
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on that company on the proposed small amount of net income 

attributable to the presence of that one representative would be: 
justifiable, it would not be too much of a burden on interstate commerce, 
but I would still think that if situations of this sort in the state would be 
quite general in nature of corporations selling but having everything 
outside then the state should better look to another type of tax than a net 
income tax which would equitably produce to it a substantial ammount 

331 of revenue. 


By Mr. Wixon: 


Q. Would a gross income tax make things any better, Dr. 


Studenski? 
It would. 


You say it would make things better if it was a gross income 


Yes. 

Let me ask you, sir, as an economist, isn't it in your 
experience in taxing matters, isn't it a fact that goods coming into 
competition with goods in the taxing jurisdiction all suffer the same types 
of disabilities in this sense, that each should becr their own share of 
the costs of administration of the government because the activity 
which gives rise to the income of the one corporation is the same activity 
which gives rise to the income of the other? That is to say, the sale of 


merchandise ? 
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A. Well, I have already pvt it on the record that I believ2 that 
the services rendered by the State bear some proportion. to the activities 
corducted by the erterprise in the state through the use of property and 
labor, that the greater the property and labor employed by an enterprise 
in the state the greater normally would be the values, services rendered 
by the state to the erterprise, and that, therefore, the tax 
332 imposed on the corporation on its net income should be related 


to it. 


Now, where there are only sales, without selling activity, it 


is a very important distinction that the sale is the result of a selling 

effort ard not the selling effort itself. So that there, where there are 

only sales, no matter how extensive they are, if they are through merely 
shipping of goods through the facility of the railroad to customers, or what, 
but where there is no activity represented by capital and labor, in my 
judgment there should be no imposition of a tax. 

Q. Iurderstood you to say, Professor Studenski, that so far as 
sales were concerned, and I believe you had in mird General Motors, 
that it was the dealer or. the one hand ard the buying public on the other 
which caused sales to be made of these merchandise ard that, in fact, 
since it was the dealer and the public you sould not give any 
consideration to sales? 


A. Are you sveaking about ~~ 


Q. Your testimony. 

A. (Continuing) -- the sales to the dealer by the company? 

Q. Well, I don't speak in either sense, sir. I understood you to 
say that the two-factor formula, capital and labor, was the only proper 
formula to use, and that you gave no regard to sales for the very 
333 obvious reasons that sales were the consequence of the production 
by General Motors of an excellent product which appealed to the public 
and therefore the public was the one that was making, so to speak, the 
sales -- | 


THE COURT: No, he just said the opposite. 


MR, WIXON: Just a minute, sir. I would like to go back 


in the transcript, I am going on recollection and notes. 
By Mr. Wixon: 

Q. (Continuing) -- but that the demand of the public for General 
Motors’ products on the one hand, together with the activities of dealers 
in General Motors’ products on the other, were the two things that 
caused the sales? 

A. No, I made no such statement that these are the only two 
things, I made a clear statement according to my recollection that all 
the activities of the company precedent to the act of sale involving the 
manufacturing of the goods, the development of the marketing policies 


and program of the out of state producer or out of District producer, 
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that all of these factors contr ibute to the consummation of the sale. But 


they happen to be carried on outside of the state in which the act of sale 


is finally consummated. 
334 By Mr. Wixon: 

Q. Well, what state are you speaking of, sir, any one? 

A. The District, excuse me, the District. 

Q. Is it your understanding of the facts that there is no 
advertising by General Motors in the District of Columbia, that there 
is no activity of selling in the District of Columbia by General Motors, 
that there are no officers or agents of General Motors in the District of 
Columbia? Is that your understanding? 

A. No; if you ask me about the conditions present in this case, 
of course there is selling activity by the company in the District. There 
is, of course, and to that extent I recognize the justification for the 
District of imposing a tax on the net income of the compary. 

Q. But you would base it entirely upon capital and labor 
employed in the District of Columbia without relation to sales? 

A. Yes. 

Q. Now, I also heard you say, sir, in speaking of the impropriety 
of involving sales in a formula, I made a note, I hope you will tell me if 
I incorrectly made the note -- that there was advertising involved 


in the selling of these products of Gereral Motors and that the three 
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335 factors or items of advertising, public choice, and dealer activity, 
were in essence the activities or the items which resulted in sales of 
General Motors products? 

A. Yes. 

* * * 

Q. Tell me, sir, do you, as did the other gentlemen who 
testified here, take the position basically that costs are the dominant 
item in the determination of a factor for apportionment of income for 
tax purposes? 

* * * 

Q. Costs of the activities of the corporation, over-all; that is 

to say, the costs of labor, the costs of the manufacture of the . 


particular products which are being sold; the costs of advertising, the - 


costs of keeping records and books, that is to say, the items of paper, 


pencils, all those things, that those are the basic items which are to be 
considered when you determine what jurisdiction is going to have 
336 atax? Costs in that jurisdiction are the thing. 
* * * 

THE WITNESS: The costs of capital and labor employed in 
the jurisdiction, yes, have a very vital bearing. : 

THE COURT: Now, is that as far as you go on costs? 

THE WITNESS: Well, the costs have to be related to the 
income andthe costs of capital and labor in the different jurisdictions 


are the creators of the income. 
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THE COURT: No; he did not ask you that. This is a simple 
question. These men have testified that the principal things to consider 
are costs -- both of them. You apparently from your testimony don't 
agree with that. 


MR. WIXON: I think he said he did agree. 


THE COURT: No, he does not really. He has left out the 


most important cost of all, and I can't understand why none of them have 
ever dealt with it, but I will come to it in a minute. 
By Mr. Wixon: 

Q@. Let me ask you this, sir. You have costs incurred in 
production. We are talking about General Motors. We might just as 
well use General Motors. 

337 General Motors incurs costs in manufacturing its product which 
it sells, it has costs for its raw materials, it has overhead costs. 

Do you want me to define what I am speaking of when I use 
overhead? 

A. Yes. 

Q. You would like to have that? 

A. Yes. 

Q. Overhead in my use of it here, for our purposes, consists 
of all those costs which are not directly related to production. That 


would be, for example, the Accounting office of General Motors, the 
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legal fee or rather the legal costs or fees which are paid to defend or 
bring suits; those which do not directly relate themselves to production, 
the making of something. That is my use of the word "overhead," I 
am not trying to draw it finely, I am just trying to make a broad 
statement of it. 

You have overhead costs. You have advertising costs; you do 
not need me to define advertising, sir, you know what I mean by that, 
taking advertisements in the newspaper? 

A. Yes. 

Q. You have radio advertising and all kinds of 
miscellaneous costs or expenses which are all directed to ultimate 
338 production of income. 

Now, in your view are those costs basically the primary item 
or items which determine or should be used to determine the amount of 
income which is to be subjected to tax in a taxing jurisdiction ? 


A. The costs of capital and labor employed in the jurisdiction 


are in my judgment the basis on which one can attribute properly the 


income to the jurisdiction. 
I would not go as far as to include all costs. 
THE COURT: He has repeated it and repeated it. 
By Mr. Wixon: | 


Q. Allright, sir; what costs would you exclude? 
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THE COURT: He would exclude all other costs. He said 
labor ard capital. 
By Mr. Wixon: 


Q. Allright, sir, what other costs are you excluding? What 


items do you mear: by you would not include all costs? 


A. Well, you may have the costs of raw material, the purchases 
of raw material in a giver: jurisdiction and that in itself, in my judgment, 
does rot represent a proper basis for the allocation of income to that 
jurisdiction. 

Q. But inventory is not cost, is it, sir? 

Raw materials are not costs in the sense of expenses? 

A. Well, raw material, I said in the sense of purchases of raw 
materials in a given jurisdiction. 

Q. It is an asset? 

A. The purchases, you say costs andI am saying that the 
purchases of raw materials in a given jurisdiction, the incurring of costs 
for that purpose does not determine the location of the net income 
properly attributable to that jurisdiction. 

THE COURT: Your theory is that where they are employed, 
the jurisdiction in which the property is employed, isn't it? 

THE WITNESS: Yes, the property, but the employment of 
the property, it may be small property but it may be a purchase of very 


extensive raw materials. 
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THE COURT: That is right, but the jurisdiction in which 
the physical property is employed is where it determines? © 

THE WITNESS: Yes. 

THE COURT: Buy lumber in Wisconsin and it is used in 
Michigan and it will be Michigan where it comes to rest? 

THE WITNESS: That is right. 

THE COURT: Isee. You would not assign - 

340 any income to Wisconsin because you happened to buy some - 
lumber there, that is what you mean? 

THE WITNESS: That is right, exactly; Iam sorry, we are 
dealing with very confusing matters and I regret if I am not making my 
answers clear enough. I apologize. 

THE COURT: Mr. Wixon has asked you what do you. 
eliminate, what sort of costs would you eliminate? 

MR. WIXON: Expenses, I said. 

As I remember it, you have costs of getting this thing 
or these things manufactured and I used the word costs in the sense 
of the expenses of doing it, not just going out and buying something, 


sir, to put off on the side. 


That is not a cost that I am talking about; I am talking 


about expenses, the costs of getting all these things done. 


Do you see what I am driving at, sir? 
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THE WITNESS: I know what you are driving at, but I still 
must adhere to the position that it is the value of the capital and labor 


employed in the jurisdiction that in my judgment is the proper basis 


for apportioning the income of an enterprise which operates in many 


jurisdictions. It is an integrated enterprise and the income itself is an 
integrated thing and becomes merely a problem which is economic 

341 and statistical and accounting in nature, and I do not want to 
ask you how to allocate -- 

THE COURT: We will never finish this case if you keep on 
repeating and repeating. Both of you are repeating things -- you have 
asked him that question three or four times. It is perfectly clear that 
all he says that should be used is the amount of property, physical 
property and labor. The value, ~~ it is the value. 

THE WITNESS: Well, in those terms, of course, I accept 
in those terms, the incurrence of cost. 

By Mr. Wixon: 

Q. Let's take one more proposition along that line, sir, 
because I think it is very important we understand this. 

In the state of Michigan, General Motors has a plant where 
it manufactures automobiles and in the production of these automobiles 
it has inventories of materials, steel, wood if that is used, whatever it 


may be necessary to have on hard to manvfacture the automobile. 
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The manufacturing is done there, in Michigan, but the 
selling activity takes place not only in Michigan but in many other 
jurisdictions. : 

In your concept of property to which state would you assign 
those automobiles for purposes of inclusion in your two factor formula? 
342 Would you assign them to Michigan or would you assign 
them to the jurisdiction where ultimately they were taken for sale, or 


would you not assign them at all? 


A. Well, I would assign to each jurisdiction the proportion of 


the capital and payroll employed in that jurisdiction. 

THE COURT: He did not ask you that, He asked you a 
specific question which you ought to answer, it deems to me. He wanted 
to know that when these automobiles leave Michigan and go to the various 
states in what jurisdiction or state do you assign the value represented 
by the automobiles? 

That is a simple question. He asked you do you do it in 
Michigan, do you put it in the state in which the automobile goes, or do 
you put it nowhere, just let it flit around in the air? : 

That is a simple question and you ought to answer it if you 
are an expert in economics. 

* * * 
THE COURT: He says when the automobiles were 


sent to the other jurisdiction and sold there, whereinto 
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343 does he allocate or assign. the property or the locale of the 
property. 

MR. WIXON: Then there is the other end of it, sir. Do you 
assign it to Michigan simply because they are manufactured there? I 
don't want to get into that now. If I get ar answer to the one question 
that will be enough. 

THE WITNESS: Well, if the property, the automobiles, are 
stored in 'X" state and shipped then to other states for sale, I would 
certainly allocate to the state or location of the cars in the warehouses 
over a period of a year as a proper basis for allocation to that state of 
a portion of the income. 

* * * 

Q. Now, does that not overlook the fact that all the manufacturing 
of these automobiles took place in the state of Michigan, that those 
assets were physically in Michigan until that car was completed and 
disposed of one way or another, that is to say, gotten out of the state of 
Michigan ? 


THE COURT: The witness says if they are stored a year in 


the state other than Michigan or the state of manufacture he would assign 


it to the state other than Michigan. 
344 THE WITNESS: That is right. 


THE COURT: Why, I don't know, but anyhow -- 
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MR, WIXON: And I just asked him if that proposition does 
not overlook the fact that the manufacturing took place in the State of 
Michigan, the automobile in one stage of completion or ancther was in 
Michigan, until finally when it was completed it was sent out of Michigan. 

That is what I asked him, sir; does that negate or give no 
effect to the fact I have just stated to you about the manufacture in 
Michigan. 

* * * 

THE WITNESS: The property involved in the manufacturing 
of the car in Michigan, including the normal or ordinary amount of cars 
kept over a period of a year in the Michigan manufacturing plant would 
constitute, in my judgment, the property, the portion of property 
allocable to Michigan in allocating the -- or one of the two factors -- in 
allocating income to Michigan, and on the other hand, the amount of cars 
warehoused in State Y during the period of a year normally maintained 


345 there, including the value of the warehouse, represent the 


property properly allocable for the determination of the portion of 


income taxable in that other state Y. 
By Mr. Wixon: 
Q. Suppose one of those vehicles was in Michigan for five 
months and then out of Michigan for six, that is 11, what would you 


do? 
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A. Well, that involves a matter of feasibility and practicability 
in, apportioning the value of the cars between the state in which the car 
is manufactured and kept for a certain time, or the cars, and the state 
in which it is kept, the cars are kept, in preparation for shipping to 
the states of the customers. 


* * * 


346 Q. Dr. Studenski, you agree as an economist, do you not, 


sir, that there is a considerable viewpoint that revenue or income is 
not, in fact, earned until the product has been sold? 

A. Yes. 

Q. LIunderstand that it is your viewpoint that despite that 
rationale, which is rather widely accepted, you believe that the fact of 
earning, the fact of sale, is of relative immateriality in the determination 
of an apportionment of income for tax purposes? 

THE COURT: He has already testified to that, Mr. Wixon. 
I think he must have testified three times, but I know he has. He says 
it has very little effect, if any. Is that corrett, sir? 

THE WITNESS: I am puzzled that the act of sale, 
347 as such, the sale as such, yes, that is not material. 

THE COURT: AIl right. 

Now, he has said that several times. 


By Mr. Wixon: 
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Q. Now, sir, as an economist, isn't it a fact that the whole 
process of manufacture and production is designed to the single end 
that the product so manufactured or produced shall be sold, and as a 
consequence of that a profit shall be realized? 
A. Yes, sir. 

THE COURT: I am not an economist but I think I could 
answer that question here. : 

MR, WIXON: Iam sure your Honor could, but your Honor 
would not be able to put it on the record. 

THE COURT: Well, I would get it on the record some way 
or other. | 

MR. McGRATTY: Is it not a matter of judicial notice? 

THE COURT: Yes, I will take judicial notice of that. 

* * * 

348 THE COURT: I want to ask one or two questions. Doctor, 
the Supreme Court has held that a state may constitutionally tax income 
derived from interstate transactions because it does not affect inter- 
state commerce, but it cannot tax gross receipts from interstate 
commerce. : 

That is exactly opposite from your view, isn't it? 


One that does not interfere with interstate commerce and 


the other does. I understand from your testimony that you think it is 
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economically all right to tax gross income by a state, based upon. the 
sale there, but not the net income in connection with or related to the 
sale? 

THE WITNESS: It is conceivable the taxing of gross income 
may be applied in such a manner that it will interfere with interstate 
commerce, and I would consider that to be improper economically, I 
don't speak about legally. 

THE COURT: All right; you garbled that one pretty well. 
But what about the one where the Supreme Court says you can tax 
interstate transactions by the state based upon the sale within the state? 

THE WITNESS: My position is that if the tax is 
applied merely on the basis of a sale taking place, an exchange 
349 there bet ween the producer and the customer of a goods for 
money, without the use by the producer in that state of capital and 
labor, then that constitutes an interference with interstate commerce. 

THE COURT: All right. 

Do you ~- 

THE WITNESS: From an economic point of view. 

THE COURT: I understand. We are not talking about 
constitutionality. 


Let's suppose that you have a house, that cost you ten 


thousand dollars, and during the year it increases in value $10, 000 
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so it is worth $20,000; let's suppose that a hurricane comes along and you 
did not have tornado insurance, and destroys the house. What is your 
loss from a tax viewpoint? 

THE WITNESS: Income tax? 

THE COURT: Yes, income tax. 

THE WITNESS: Viewpoint? 

THE COURT: Yes. 

THE WITNESS: Whether it would be a state or a federal -- 

THE COURT: Either one. 

THE WITNESS: (continuing) -- or federal income tax, 
either way? : 

Now, a proper income tax should include the value, 
350 monetary value of the services rendered by the house. I 
suppose you are talking about an occupied house, occupied by the 
owner and not rented. 

THE COURT: That is right, I am talking about a house 


that costs $10,000, you can put anything you want about the occupants, 


but it costs $10,000, its value has increased by $10, 000 so it is worth 


$20, 000 and it is destroyed? 

THE WITNESS: Yes. 

THE COURT: Now, under the recognized practice in income 
taxation and accounting what would be the loss to the taxpayer where it 


is destroyed without any insurance? 
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THE WITNESS: Well, the loss is $20,000 in this case. 
assume that the $10,000 was after depreciation. 

Excuse me -- 

THE COURT: Let's say it takes no depreciation. 

THE WITNESS: AIL right; it increased in value to 
$20, 000. 

THE COURT: Yes. 

I am talking about the recognized practice, among tax 
people. 

Now, you say you have written books on taxation. and you 
consider yourself a tax expert. I am asking you about the practice now, 
good tax practice, the majority of the practice, what would be 
351 the loss sustained by that man? 

THE WITNESS: Well, there are treatments of capital gains 
and losses vary so vastly from state to state -- 


THE COURT: Let's take the Federal. What would be the 


THE WITNESS: There is a question of what was the 
original purchase price by the owner. 
THE COURT: $10,000? 


THE WITNESS: That was the purchase price. 


THE COURT: $10,000? 
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THE WITNESS: Well, now, the taxpayer lost $20, 000, and 
he may be allowed to spread it in accordance with the Federal law -- 

THE COURT: Do you mean to tell me that you hold yourself 
out as a tax expert and say under the Federal income tax practice that 
he would be allowed to deduct a loss of $20, 000? 

That he could take the increment of value in a situation of 
that kind and could take a loss of $20, 000? 3 

THE WITNESS: Well, not -- I must beg to be excused. 
First of all, I want to make a statement here that I have not, as a 
student of public finance, especially addressed myself to the whole 
subject of capital gains and losses, particularly as, well -- 
352 THE COURT: Take it as casualty, we could not call it 


capital gains or losses. 


THE WITNESS: This is a subject with which I have not 


been concerning myself and I cannot claim competence in answering 
that question. : 

THE COURT: To what extent do you think that the 
advertising produces income? 

THE WITNESS: It certainly produces income. 

THE COURT: Does it or does it not produce anything? 

THE WITNESS: Yes, it does. 


THE COURT: Why does advertising produce income? 
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THE WITNESS: By making the product known and 
stimulating the demand for the product. 

THE COURT: What has advertising to do with sales? 

THE WITNESS: It produces sales. 

THE COURT: And that is the reason why you think it 
produces income? 

THE WITNESS: It produces income, yes. 

THE COURT: You said afew minutes ago that advertising 
produces income. Now I want to know whether your reason is because 
it produces sales? 

THE WITNESS: It produces sales, yes. 

* * * 
353 THE WITNESS: I was very much afraid that when I 
answered the question that sales, as such, do not produce net income 
that I may have contributed to confusion. 

THE COURT: You need not worry about that. No one 
activity produces net income. I have got as much sense about that as you 
have. Net income is something that results from everything; there is no 
sale of one car that produces net income. 

In that connection, because I am a little confused by your 


testimony -- let's suppose now that a car is sent into the District of 


Columbia and is sold for three thousand dollars. Now what do you call 


that money that is received by the sale of the car? 
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THE WITNESS: Gross receipts. 

THE COURT: All right, gross receipts. 

Now, let's suppose that it costs in the manufacture of that 
car $1,000, leaving $2,000. What do you call the $2,000? 

THE WITNESS: To the manufacturer? 

THE COURT: I'm asking you, I don't care who it is to, 
The $2,000, that's the difference between the $1, 000 cost of manufacture 
and what you call the gross receipts, now what do you call that ? 

THE WITNESS: The $3,000 is obtained by the sale toa 
dealer. | 

THE COURT: I don't care who it's by, let's say to an 
individual, 

THE WITNESS: $2,000 is the profit to the manufacturer if 
he sells it at $3, 000. : 

THE COURT: What do you call it? 

THE WITNESS: Profit. 

THE COURT: Isn't that gross income? 

Let me straighten you out a little bit. Isn't the sale of the 
car, the amount you receive from the sale of the car either revenue or 
gross receipts, in taxation I'm talking about. 


THE WITNESS: Yes, sir. 


THE COURT: And isn't the difference between the actual 


200 
operating cost to manufacture it and the sale called gross income? 
355 And isn't there deducted from that the authorized deduction, and 
that's called net income, isn't it? 

THE WITNESS: That is right. 

THE COURT: Then you didn't -~- 

THE WITNESS: These are interchangeable terms. 

THE COURT: It isn't interchangeable in the field of taxation 
in respect to manufacture. Gross income is the amount that they receive 
after deducting the actual cost of manufacture. Don't you agree with 
me, that's gross income? 

THE WITNESS: Not in my language. 

* * * 

By Mr. Wixon: 

Q. Dr. Studenski, you agree that there are other approaches 


which can be taken to the ascertainment of the amount of income which 


should be subjected to taxation by a taxing jurisdiction, other than the 


one you have expressed? 
A. Other approaches than the one whith I have made? 
Q. Yes, sir. 
A. Yes. 
Q. You would concede, then, I take it, sir, that the approach 


that you have to this matter, that is to say property and payroll, is not 
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the only approach which may be used properly in the ascertainment 


356 of income subject to tax? 


A, In my judgment the approach which I suggest is the proper 


approach. 
Q. Then, I take it from that answer you would say other 
approaches are necessarily, in your judgment, wrong? 
A. That is right. 
* * x 
THE COURT: Well, Professor, you are familiar with the 
formulas used in most of the states, aren't you? ; 
THE WITNESS: In a general way, in most of the aston. yes. 
THE COURT: Do you know what it is? | 
THE WITNESS: In most cases, a three-pronged formula. 
THE COURT: You don't think that is right? 


THE WITNESS: I don't. 


* * 
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362 MR. MCGRATTY: Very Well. 


For the consideration of the Court Ialso renew my offer in evidence 


of petitioner's exhibit 22 for identification, the list of 29 states and state 
statutes of which I asked your Honor to take judicial notice. 
THE COURT: And which I did. 
* * * 
THE COURT: ' I think I will accept that in evidence in place of a long 
detailed testimony, that a witness would go:on the stand, you could from 
your position there say, I wish you would take judicial notice of this and that 


363 and that. I think for convenience I will receive’ that in evidence. 


* * * 


Washington, D.C. 
Thursday, August 24, 1961 
The above-entitled matter came on-for further hearing at 10:00 a.m. 
BEFORE: 
THE HONORABLE JO V. MORGAN. 
* * * 
371 NATHAN A. BAILY 
was called as a witness by counsel for Respondent and, after having been 
duly sworn, was examined and testified as follows: : 
THE COURT: Please give your name and residence to the reporter, 


take a seat. 


THE WITNESS: Nathan A. Baily, 5516 Graystone Street, Chevy 


Chase, Maryland. 
DIRECT EXAMINATION 

BY MR. WIXON: 

Q. Dean Baily, what is your present employment? A. Iam Dean 
of the School of Business Administration of the American University here 
in Washington. 

Q. And how long have you been Dean, sir? A. Since the school 
was established in April, 1955. : 

Q. What is your educational background, Dean? A. I have a 


372 Bachelor of Science in Social Science from the City College of 
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Chase, Maryland. 
DIRECT EXAMINATION 

BY MR. WIXON: 

Q. Dean Baily, what is your present employment? A. Iam Dean 
of the School of Business Administration of the American University here 
in Washington. | 

Q. And how long have you been Dean, sir? A. Since the school 
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Q. What is your educational background, Dean? A. I have a 


372 Bachelor of Science in Social Science from the City College of 
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New York, and a Master's degree and a Doctor's degree from Columbia 
University. 

Q. What was your field? A. Economics. 

Q. Have you ever had occasion to teach economics? A. Iwasa 
member of the Economics Department of the City College from 1941 to 
1946; I organized and taught the first economics course at the Fashion 
Institute of Technology and Design in New York, and I started in the 
Economics Department of the American University in 1946, we became 
a separate department of business administration, I believe, in 1949, 
and I went with the Department of Business Administration. 

Q. Have you ever had any occasion to be or to act, rather, as 
a consultant in your field? A. Yes, I have beena consultant toa number 
of business firms, trade associations. 

Q. Have you ever had occasion to do any writing? A. Yes, Ihave 


written a number of articles. 


Q. Are you a member of any organizations related to the field of 


economics? A. The American Economic Association. 
Q. How long have you been a member of that association, sir? 
A. Oh, I guess I started as a student member somewhere around 1941. 
373 Q. Prior to your engagement at American Univeristy have you ever 
had occasion to be employed as an economist? A. Yes, I spent two years 


with the Research Institute of America, and at that time was teaching part 
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time in the Economics Department of City College and then, of course, 
was full time in between that period 1941 to 1946. 3 

Q. Are you listed in any publications directed to the field of 
economics? A. Yes, sir, Iam in the handbook of the American Economic 
Association, and a variety of Who's Who books. 

Q. Now, sir, I would like you to listen to the following statement 
of facts. : 

General Motors Corporation, the petitioner in this case, is engaged 
primarily in the manufacture and sale of automobiles, trucks and other 
motor vehicles, parts and accessories therefor and engines. 2 

General Motors does not have any plant, does not conduct any 
manufacturing or assembly operations in the District of Columbia; General 
Motors does engage in regular and systemic promotion and selling of its 
products in the District to customers in the District and in liaison activities 
with its customers, including the United States of America, through offices 
located in the District and employees located in the District, and through travel- 
374 ing employees who come from time to time to the District; the activities 
of General Motors Corporation in respect of the promotion, sale and dis~ 
tribution of its products in the District of Columbia are the same as its 
methods of promotion, selling and distribution of its products throughout 


the country. 


During the year 1957, General Motors had total sales ofits products 
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amounting to $9, 461, 855, 974; during that year General Motors’ sales to 
customers of General Motors in the District and to whom shipments 
of products were made within the District amounted to $37, 185, 704; 
during the year 1958, General Motors had total sales of its products 
amounting to $7, 853, 393, 381. During that year General Motors‘ sales 
to customers in the District of Columbia and to whom shipments were 
made within the District, amounted to $32, 542, 519. 

The District of Columbia Income and Franchise Tax Act of 1947, 
as amended, which act was in effect during the years 1957 and 1958, and 
which act is applicable to General Motors Corporation, imposed a franchise 
tax upon General Motors Corporation at the rate of 5 per cent upon its 
taxable income for the privilege of carrying on or engaging in trade or 
business within the District and of receiving income from sources within 
the District 


In the case of a corporation such as General Motors which carriesona 


375 trade oz: business both within ani without the District, the act provides 


that the measure of the franchise tax payable by the corporation shall be 

that portion of the net income of the corporation as is fairly attr ibutable to 

any trade or business carried on or engaged in by it within the District 

and such other net income as is der ived from sources within the District. 
The statute provides further that if the trade or business of a 


corporation is carried on or engaged in both within and without the District 
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as is the case of General Motors, the net income of the corporation shall 
be deemed to be income from sources within and without the District, and 
in such case the portion of the net income subject to franchise tax shall be 
determined under regulation or regulations as prescribed by the Com- 
missioners. 

The total net income of General Motors required to be apportioned 
for purposes of District franchise tax under the Income and Rranchise 
Tax Act of 1947 was $1, 312, 092, 839 in 1957, and $653, 396, 893 in 1958. 

In each of the years 1957 and 1958 the District of Columbia purspant 
to regulation determined the portion of General Motors’ total net income 
attributable to the trade or business carried on by General Motors within 
the District during those years by multiplying total net income by a 
fraction, the numerator of which was the dollar amount of sales by General 
376 Motors of its products to District customers, which products were 
shipped to such customers in the District, and the denominator of which 
was the dollar amount of General Motors' sales of its products to its 


customers everywhere. 


Assuming all of the following facts, Dean Baily, do you have an 


opinion as to whether the method of apportionment of the net income of 
General Motors Corporation as used by the District of Columbia resulted 
in a reasonable approximation of the net income of General Motors which 
was fairly attributable to the business carried on by General Motors within 


the District of Columbia during the years 1957 and 1958? A. Ido. 


379 Q. Would you please state your opinion, sir? A. I think it isa 
reasonable approximation. 

Q. And what, sir, is the basis for your conclusion? A. Well, 
possibly the simplest and quickest way to answer -- at least to begin 
the answer to that is, what Red Motley, the past president of the U.S. 
Chamber of Commerce and a very successful businessman has always 
said, that nothing happens in business until a sale is made. The purpose 
380 of a business is to produce sales at a profit. You have a measure- 
ment of sales here, the District of Columbia is primar ily a marketing 
area. KE Iremember the last figures of Sales Management magazine, 
it is the 9th most important trading area in the country. Its value toa 
business is its value as a trading area, so I think that using the sales 
does provide a reasonable approximation. 

Q. In youruse, Dean Baily, of the word "income, '’ do you have 
any particular definition which you have employed in your answer ? 
A. I would use the usually accepted business definition that is income 
before taxes of the amount of money that comes in minus the amount of 
money that is spent and the difference, if it is in the black, represents 
income. 


THE COURT: Income or net income? 


THE WITNESS: it is a net figure, your Honor, yes. 


* * * 
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381 Q. Dean Baily, as a matter of pure economic theory, would the use 
of a formula based upon property and payrolls produce a more reasonable 
approximation of the net income of General Motors fairly attributable to 
its trade or business within the District than the use of sales alone, in 
your view? A. Idon't think so, because sales, the sales figure includes 
the expenses of production; it includes, then, the contribution of labor and 
capital to the production of goods. 

The only way a company can make income is either by sales or 
investments; if it makes it through sales it vests in the costs the factors 


of production to be able to have the goods to sell. 


Therefore, the selling price, if the company is in business success- 


fully in making a profit, the selling price provides a return for the expenses 
as well as the profit. 
Q. Dean Baily, would the use of a property factor alone produce 
a proper result, in your opinion? A. Are you talking about the District 
o£ Columbia or in general? 
Q. The District of Columbia. A. No, because the sales, I think, 
is the broadest factor which takes into account all of the other factors 
382 whereas property would leave out some vital factors. 
Q. And in your view would the use of payrolls alone produce a 
reasonable result? A. No, for the same reason, that payrolls is only 


part of the picture. 
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reasonable approximation. 
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it is the 9th most important trading area in the country. Its value toa 
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Q. In your use, Dean Baily, of the word "income, " do you have 
any particular definition which you have employed in your answer? 
A. LIwould use the usually accepted business definition that is income 
before taxes of the amount of money that comes in minus the amount of 
money that is spent and the difference, if it is in the black, represents 
income. 

THE COURT: Income or net income? 


THE WITNESS: it is a net figure, your Honor, yes. 


* * * 
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381 @. Dean Baily, as a matter of pure economic theory, would the use 
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fully in making a profit, the selling price provides a return for the expenses 
as well as the profit. : 


Q. Dean Baily, would the use of a property factor alone produce 


a proper result, in your opinion? A. Are you talking about the District 


co Columbia or in general? 

Q. The District of Columbia. A. No, because the sales, I think, 
is the broadest factor which takes into account all of the other factors 
382 whereas property would leave out some vital factors. 

Q. And in your view would the use of payrolls alone produce a 
reasonable result? A. No, for the same reason, that payrolls is only 


part of the picture. 
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Q. Dean Baily, as a matter of economics do you have an opinion 

as to whether income is produced alone by property and payrolls ? 
A. Yes, I think the answer is clearly that -- if Iam allowed to refer to 
your fine illustration of the ore boat -~- the Judge made very clear that just 
adding capital and labor together gives you no income. Income arises out 
of a sale and without a sale you can't have income. 

* * * 
383 MR. MCGRATTY: If your Honor please, I understand that the 
District proposes to call a total of three expert witnesses. I would ask 
the privilege of reserving the right to cross-examine each of the witnesses 
until the completion of the direct testimony of each of the three expert 
witnesses. 

* * * 
384 THE COURT: Iunderstand that. I think you ought to finish one 
witness up ata time. Ireally do. But I want to aska question before 
you cross-examine. 


I want you to bear in mind what apparently has been overlooked, 


not in this question because it was included in the question, but generally 


in these cases, that the law is not an income tax law, itis a privilege 
tax and it is measured by income. We do not have an income tax law 
like we did in the Kodak case and we do not have in the Kodak case the 


provision that Iam going to call your attention to and I want you to keep 


in mind, 

It says that the tax is to be measured, as you know, by = all 
privilege taxes provided that -- by the net income that is fairly attributable 
to the District of Columbia, and it provides that if the business is carried 
on, now, not the total business of the taxpayer, but the business that we 
are concerned with, here we are concerned with the segment of activities 
of General Motors which involves manufacturing in one place, sale in 
another. 

Will you bear that in mind? 

THE WITNESS: Yes, sir. 


THE COURT: Now the Act says that if the business is carried on 


within and without the District, the net income must be apportioned that 


way, it must be deemed to be from both sources. 

385 Now, let's suppose that a corporation manufactures all of its property, 
all of its products in Baltimore City, and sells them all in the District of 
Columbia. 

Bearing in mind that the Act says that it must be deemed to be net 
income both from within and without the District, what formula would you 
use for a situation like that? | 

MR. WIXON: If your Honor please, may I suggest one modification, 
that its total income must be deemed to be from within and without the 


District. All of its income together, sir. 
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THE COURT: The law does not say that, the law says if the business 
is carried on within and without the District, and it does not say anything 
about total business, it says the business, the net income there from must 
be apportioned within and without the District. 

Now, here is a corporation where the goods are manufactured in 
Baltimore and sold in the District. 

Now, do you agree or don't you agree with me that if sales is 
the only factor that is to be used that you could not comply with the law? 

* * * 
386 THE WITNESS: In terms of the District of Columbia, I think that if-- 

THE COURT: Iam not asking you about terms of the District of 
Columbia, Iam asking you if you use sales as the only factor; in other 
words, you are going to assign to the District of Columbia 100 per cent 
of the net income from that business, how can you justify that? 


THE WITNESS: If Maryland and the District both used sales as the 


basis for their apportionment then I think that would be perfectly proqper 


for the taxpayer. 

THE COURT: But there were no sales in Maryland at all? 

THE WITNESS: Then Maryland would get no tax if sales were used 
as the basis. 

THE COURT: Therefore, under this law, it would not be deemed 


to be net income from both Maryland and the District. How could you 
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comply with the law if you taxed 100 per cent, the District of Columbia 
had 100 per cent of the net income taxable in the District? 
- Would that be deemed to be an income from sources within and 

without the District ? 
387 THE WITNESS: I think you are getting me into a legal question here 
with the sources where I can give you a layman's opinion if you want it. 

THE COURT: Can't you answer this question, that if -- forget all 
about the law -- let's forget the law. : 

THE WITNESS: All right. 

THE COURT: If a company is engaged in business in Baltimore, 


in the manufacturing business, and engaged in business in the District 


in the sale of goods, that is this business involves both within and without 


the District, and 100 per cent of the income is assigned to the District, 
does that mean that the income is deemed to be from both within and 
without the District ? : 

Now, forget about law, Iam asking you a simple question. 

THE WITNESS: It is not a simple question. 

If you take the approach that the sales includes the total end result-- 

THE COURT: No, -- 


THE WITNESS: (continuing)--then the answer to your question is 


THE COURT: Iam asking you about fact. Is the income deemed to 
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be from both within and without the District if you assign 100 per cent 


to the District? 


THE WITNESS: But there is no income without the District if you 


388 said that there is 100 per cent of sales in the District. 

THE COURT: That is right; and doesn't that violate the provision 
that it must be deemed to be income from within and without the District? 

THE WITNESS: Is this the legal or the economic question now? 

THE COURT: Let's call it the economic question. 

THE WITNESS: Could you restate that for me, please, Judge? 

THE COURT: Let's say that I want to hold economically, that income 
from a business carried on within and without the District must be deemed 
to be income from within and without the District; would you say that that 
could be possible if 100 per centiof the income is assigned or allocated or 
apportioned to the District? 

THE WITNESS: On an income basis, yes. 

THE COURT: How could it be? 

THE WITNESS: Because all of your sources of income were coming 
from within the District and your hypothesis where you say 100 per cent 
of sales are in the District. 

THE COURT: That is only because you are using a sales factor? 

THE WITNESS: That is right. 


THE COURT: Yes, but isn't that the viciousness of the factor? 
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389 It does not comply with what I want to do? 
THE WITNESS: But if all fifty jurisdictions used the same factor 
regardless of what the factor would be, then from the viewpoint of the 


taxpayer it would make no difference. 


THE COURT: That would be true if all of them used the uniform 


state law factor ? 

THE WITNESS: Or if they used a 12 point factor. 

THE COURT: That is exactly, if all used the same factor, of 
course, you are correct. : 

* * * 
CROSS EXAMINATION 

BY MR. MC GRATTY: 

Q. Dean Baily, have you published any books on the pebect of 
economics? A. No, I have published no books. | 

Q. Have you published any articles on the subject of economics 
within the last ten years? A. Yes, a variety of them. 

Q. Would you mention the names of some of those articles and tell 
us in which periodicals they appeared? A. Well, I think the most recent 
were on the clash of economic philosophies and the forecast of economic 
conditions which were articles based on speeches at the Linen Supply 
390 Association convention and published by the trade publication in the 


field; Ido a monthly column for Modern Securities Services, which is a 
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publication for the mutual fund industry on economic conditions as they 
affect the mutual funds industry and the general economy; Ialso doa 
monthly book review on a subject in finance, investment, management, 
economics for that same publication; oh, until about a year ago when 
I just did not have time to keep up with it, every three months was a 
forecast of economic conditions as it affected the building industry 
for the Suburban Maryland Builders Association; there have been a 
variety of book reviews; there was an article in 1958 in Nation's Business- 
that was really on management though, on criticism of employees rather 
than economic conditions; there have been some articles on the agricultural 
situation, the agricultural price situation, the mining subsidy question. 

Q. Is that about all? A. Yes, this was something I did not bring 
a list along. 

Q@. You don't recall any others at the moment? A. IE you want to 
give me a few minutes I could probably think of a few more. 

Q. Dean Baily, let us assume that a manufacturing corporation is 
391 engaged in business in only one state, it does all its engineering, 
all of its manufacturing, all of its administrative work and all of its 


selling in that one state; now, let's assume that the total cost to the manu- 


facturer is $4 million, and let's assume that 25 per cent of the total cost 


is incurred by the engineering department, that 25 per cent is incurred 


by the manufacturing department, that 25 per cent is incurred as 
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administrative expense, and 25 per cent is selling expense. 

Let's assume that the total net income of the corporation is 100, 000 
dollars. 

Now, what per cent of the total net income would you ascribe to the 
activities of the engineering department? What per cent would you ascribe 
to the activities of the manufacturing department, what per cent to the 
selling department; and what per cent to administration? 

A. I would not ascribe any percentage of the income, aod I do not 
know of any case where that is either done or for what purpose. 


You would certainly want to know what percentage of costs, of your 


total cost picture come from each part of your operation, but this would 


be getting into the arguments that filled the economic theory of the 19th 
century particularly in trying to determine what is value. | 

You could not have the product without all of these components but 
392 what percentage of income if let's say, your engineers came up with 
something, a little feature on a car that happened to make it the most 
salable feature and therefore you took ten per cent extra share of the 
market, and that cost a dollar, would you say that that was mesponsinle 
for that income? 

Q. Now, Dean Baily-- 

A. I just don't follow why you want to ascribe income to'-- 


Q. Let me ask you this: would you say that a portion of the net 
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income of the corporation is attributable to the activities of the engineering 
department? A. Well, if we want to choose words precisely I would not 
use the term attributable. I would say that without the activities of the 
engineering department you could have no product, and if you had no 
product you would have nothing to sell, and if you had nothing to sell 

you would have no income. 

Q. Would you say that a portion of the net income of the corporation 
resulted from the activities of the Engineering Department? A. No; I 
would say that the income has to result either from sales or investments. 

Q. Let me take it one by one. Do I understand you to say that in 
your opinion no portion of the net income of that corp oration is attributable 
393 to the engineering activities? A. No, you put words into my mouth 
that I was not saying. 

THE COURT: You just say No, if you don't agree with him. 

THE WITNESS: No; that would not be an accurate phrasing of my 
opinion. 


THE COURT: He did not ask you anything except whether or not 


you would say that a portion of that income was attributable to engineering. 


Now, if you say No, all right; let it go at that. A. Right. 
MR. WIXON: If your Honor please, he Says it is a little bit impossible 
to answer ona No basis. 


THE COURT: There is where our trouble comes, instead of answering 
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the question categorically, he is on cross-examination, he puts something 


in that makes it complicated. All you want to know is whether it would be 


attributable to it? 

MR. MC GRATTY: My question is this: In your opinion, 7 is any por- 
tion of the net income of that corporation attributable to the activities of 
the engineering department? A. As long as you use the word "attributable, " 
no. 

394 BY MR. MC GRATTY: 

Q. Can you answer that Yes or No? A. Then you geta straight No. 

Q. In your opinion is any portion of the net income of that corpora 
tion caused by the activities of the Engineering Department? A. If you 
want a Yes and No answer because of the fact that economic questions 
are rather complicated, if you do not allow either a change of phraseology 
or a qualification, the answer there, too, has to be No. 

Q. In your opinion, does any portion of the net income of that 
corporation result from the activities of the Engineering Department? 

MR. WIXON: If your Honor please, may I ask the purpose of using 
the word "result" or "caused by"? 3 

THE COURT: Because the witness is getting into semantics. He 
says he cannot answer according to his question, now he is trying to put 
it every sort of way he possibly can think of. Iam going to think of two or 


three ways myself and ask him. 
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MR. WIXON: If your Honor please, you can't make a direct 
response. 

THE COURT: You are objecting to the question not the response. 

I think he must answer it. 

395 MR. MCGRATTY: Is the answer No, Dean Baily? 

THE WITNESS: Without any qualification, it would still have to be 
No because it is incomplete as you phrase it. 

BY MR. MC GRATTY: 

Q@. In your opinion, is any portion of the net income of the corpora- 
tion due to the activities of the engineering department? A. Again, without 
a qualification I must say, No. 

Q. In your opinion is any portion of the net income of the corporation 
attributable to the activities of the Manufacturing Department? A. If 
you won't let me qualify it, still it 1s No. 

THE COURT: If it is not attributable, you know what that means, 
if it is not attributable, it is not attributable. 

BY MR. MC GRATTY: 

Q. In your opimon, is any portion of the net income of the corpora- 
tion caused by or due to the activities of the manufacturing department? 
A. No. 


Q. In your opimon, does any portion of the net income of the 


corporation result from the activities of the manufacturing department? 
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A. Isn't that the same question that I answered before? 

Q. No, Iam speaking of the manufacturing department now. 

396 A. No, for the same reason, we are quibbling over a key word 
there. . 

Q. Well, in your opinion is any portion of the net income of that 
corporation attributable to the activities of the sales department? A. I 
would still like to qualify this, but I think here I can say, Yes, because 
the weight of evidence is in this direction, Yes. 

Q. What weight of evidence are you referring to? 

I have not referred to any weight of evidence in my question. 

A. Selling activities, by those two words, the weight of eviderice is 
contained there. : 

Q. What evidence are you referring to, Dean Baily? aS The fact 


that you can't have any income until you have a sale, and if you have sell- 


ing activities and they are successful that is what creates your income. 


Q. So, if Icorrectly understand you now, in your opinion some 
part of the net income of that corporation is attributable to the activities 
of the sales department; is that correct? A. To those activities which 
result in sales, which are successful. 

Q. Now, in your opinion, is any part of the net income of that 
397 corporation attributable to the activities of administration or the 


administrative department? A. You have a Situation in many companies 


where-- 

Q. Can you answer that question Yes or No, Dean Baily? 

MR. WIXON: If your Honor please, he is trying to answer it. 

THE COURT: We are talking about one company. You are 
just asking about General Motors, aren't you? 

MR. MCGRATTY: Iam speaking about a hypothetical company, 
your Honor. 

THE WITNESS: Your Honor, I find myself in this problem and I 
would like you to advise me what to do. That is, if you are trying to 
make a generalization, the old story that for every generalization there 
is an exception. In the case of the last question, in many corporations 
people whose salaries are listed as administrative expenses frequently 
are employed in selling, frequently ona large contract, a key official 
who does not have a Sales title and is not classified in the sales depart- 
ment will play a major role in securing the business for the company. 

Now, if the counsel is asking me for a completely airtight, hundred 
per cent generalization, I don't know how to make that kind of a generaliza- 
tion in the affirmative when I know of situations like this which violate it. 
398 THE COURT: You mean all those in administrative departments 


that have to do with selling -- 


THE WITNESS: No, Iam saying that in many cases ona key aspect 


of business for a company the president himself, sometimes the Chairman 


of the Board-- 
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THE COURT: Wouldn't you say that the president has something 


to do with selling ? 

THE WITNESS: If he has, then it fits in that picture. 

THE COURT: How can he be president unless he is president of 
everything ? 

THE WITNESS: In some cases the president's primary concern 
is the overall rather than the selling. There is a vice president for 
sales, a vice president for marketing, and a sales manager. 

My problem with the counsel's questions, if they are to = answered 
blanket Yes or No, there are many exceptions to the flat statement, and, 
therefore, it makes it an inaccurate statement to say it is a hundred per 
cent true or false. 

THE COURT: You concede under certain conditions when the 
persons in administration have to do with sales that they would have -- 

THE WITNESS: If they went out and made possible the sale then 
399 income would be created by the sale. 

If they picked up a phone and called a friend ina customers 
company-- 

THE COURT: Let's take a man who is vice president of'a corpora- 
tion, most of them in charge of sales. He does not have to pick up the 
phone to direct the sales. 


THE WITNESS: No. 
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THE COURT: Would you say that his activities contributed to the 
income? 

THE WITNESS: Oh, yes; but he would be vice president of sales 
and in the selling activity of the earlier question. This question now is 
administrative activities. 

THE COURT: Well, he is administrative? 

THE WITNESS: Well, the sales manager is an administrator and 
the district sales manager is an administrator, too, it is question of the 
balance. 

THE COURT: All right. 


BY MR. MC GRATTY: 


Q. Do Icorrectly understand you to say in substance, Dean Baily, 


that in your opinion the activities of the administrative department of the 
corporation do contribute in some measure to the net income of the 
corporation to the extent that administrative offices assist the selling 
effort? 
400 Would that be a correct statement of your -- 

A. No, to the extent that the administrative officers make possible 
the actual sales. 

Q. Well, now, -- 

THE COURT: You have the answer? 


MR. MCGRATTY: Yes, Ihave, sir. 


BY MR. MC GRATTY: 

@. In your opinion, do all of the activities of the administrative 
officers lead ultimately to the making of sales by the corporation? 
A. They should. : 

Q. So, therefore, would you say that if all of the administrative 
activities of the corporation lead ultimately to sales -- 

A. Isaid should lead ultimately. 

Q. If they do lead ultimately to sales, in your opinion a portion of 
the net income of the corporation is attributable to the activities of the 


administrative department; is that correct? A. No, we are right back 


to where we started and is it permissible, your Honor, for me to just 


make a statement because I think we can save a lot of time. 


THE COURT: You can do it on redirect, if you don't agree with 


THE WITNESS: No, because of the phraseology he has introduced, 
as attributable is where we are coming to difficulties. 

THE COURT: Don't let's go through all that other again. 

THE WITNESS: I think we can clarify the thinking if I may. 

BY MR. MC GRATTY: 

Q. Let me just ask you a few more questions along this line, sir. 
Do I correctly understand that it is your opinion that a montion of 


the net income of the corporation is attributable to the activities of the 
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sales department? A. No, you have changed it just slightly from what 
I said before. 

THE COURT: I thought you said it was? 

THE WITNESS: I said that results in sales. It is the sales that 
create the net income. 


THE COURT: You mean if a sale is abortive you would not apply 


THE WITNESS: There is no income if you don't make the sale. 
THE COURT: Iam just asking you. 

THE WITNESS: Yes, sir. 

BY MR. MC GRATTY: 

Q. Let us assume that the corporation does sell all of the products 
which it manufactures. 

Under those circumstances, in your opinion, is a portion of the net 


income of the corporation attributable to the activities of the sales 


department? A. No, because of the same language we have been 


hassling about, and if your question was phrased as you started to then 
I think we might have had agreement. 
It is the sales that create the income; the income is possible only 
if there are sales; to sell you have to havea product or a service; if you 
are a manufacturer you have a product; you cannot have a product without 


all the things that go into it; so if you had changed in all of your questions 
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from attributable to "made possible by’ we would have been in agreement. 
‘ So, a product is made by putting together the raw materials and 

processing that. There area lot of people that come in; your purchasing 

people, your transportation people as well as your manufacturing people 

and your administration, but there is no income until that product is 

sold. 

It is only the sale that creates the income. 

* * * 
403 BY MR. MC GRATTY: 

Q. Do Icorrectly understand your testimony to be that _ your 
opinion the net income of a corporation is made possible by all of those 
factors without which it would be impossible to sell the product of the 
corporation? A. The product is made possible by the activity of all 
those factors. The income is made possible only by the age sale. 

You have no income if you cannot sell. : 

Income is created only in cash or in an account receivable, or 
in another form of credit by the act of selling. 

Q. Now let's see if I understand that. 


* * * 


Is it your opinion that the product results from all of the activities 


which contribute to the making of the product-- A. I think that is almost 


a circle there, yes. 
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Q. And that the income is attributable to the sale of the product? 
A. The income is created from the sale of the product. You are not 
attributing anything, you are creating it by the act of selling, by the 
404 process of selling. 

That is where income comes from, other than investments. 

Q. Is it your opinion that the income results only from the sale 
of the product? A. You cannot have income without a sale, if we 
disregard for the time being the investment factor in a corporation's 
activities. 

Q. What percentage of the net income of the corporation that I 
have assumed in the hypothetical example, is attributable to the activities 
of the sales department? 

THE COURT: Wait a moment. He has just said a few minutes 
ago, and I think -- he says there is no part of the net income attributable 
to sales. He does not like the word attributable. 

THE WITNESS: Yes, your Honor. 

THE COURT: He says that income results from a sale. Is that 
correct? 

THE WITNESS: Yes, sir. 


* 


405 BY MR. MC GRATTY: 


Q. Dean Baily, let us assume that all the products of a given company 
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are manufactured solely in Michigan and that the total costs incurred 
in Michigan in the manufacture of the product is a million dollars, and 
let us assume that all of these products are sold by the corporation 
in the District of Columbia area by salesmen located within the District, 
the salesmen enter the contracts, receive the payments, and detiver 
the products within the District. 3 

Let us assume that the total cost of those sales activities carried 
on in the District of Columbia is $10, 000; let us assume that the total 
net income of the corporation is $100, 000. 

In your opinion, what portion of the net income of the Corporation 
is attributable to the activities which it carries on within the District 
of Columbia ? 

MR, WIXON: May I interpose an objection? 

Dean Baily has said on a number of occasions that the vse of the 
word "attributable" is one that he does not-- 

406 THE COURT: He says the word "attributable" under the facts as 


asked by the counsel, but he may believe now that attributable is the 


proper word. He did it on your question, it had attritutable in it, and 


that may be a proper word now. 
THE WITNESS: May I respond to that, your Honor ? 


THE COURT: Yes. 
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THE WITNESS: This is very reminiscent of the discussions in 
economic theory about which factor of production is responsible for value 
and I think the best answer is, one that has been used traditionally, ina 
three-legged stool, which leg is the most important leg to the stool? 

If you pull any one of them away, how are you going to then get 
into the argument as to which is ~~ 

THE COURT: He asked you a different question about a situation 
where the manufacturing was all in Michigan and all of the sales activities 
take place in the District, every sale activity. 

Now, what portion of the net income would be attributable to the 
District of Columbia, if you can use the word "attributable"? 

THE WITNESS: In terms of the sales ~- this is the same question 
you asked me except the locale is shifted from Baltimore to Michigan, 


and my answer is still the same. 


407 THE COURT: My question was whether or not that would comply 


with the law which requires that the income has to be assigned to both 
within and without the District. This is an entirely different question. 
He just asked you that simple question. 
THE WITNESS: Would you repeat the question, then? 
MR. MCGRATTY: Would you like me to repeat the entire question? 
THE WITNESS: Yes, would you? 


MR. MC GRATTY: I will be giad to do so. 


BY MR. MC GRATTY: 

Q. Let us assume that all activities of every nature and description 
of a business manufacturing corporation are pefformed in the State of 
Michigan with the sole exception of its selling activities. Assume that 
all of its selling activities are conducted solely in the District of Columbia 
and the entire product of the manufacturer is sold in the District of 
Columbia by salesmen located there who execute the contracts there, 
receive payment there, and deliver the product there. . 

Let us assume that the costs incurred by the manufacturer in 
Michigan are one million dollars and let us assume that the costs 
incurred by the manufacturer in the District of Columbia are $10, 000 
and that the total net income of the manufacturer is $100, 000. 

408 In your opinion what portion of the net income of the manufacturer 
is attributable to the activities carried on by the PareeNcinner in the 
District of Columbia? A. Again, we will have that argument about 


language; if I can answer your question by saying, all of the net income 


of the corporation results from the sales in the District of Columbia. 


A, And in your opinion does none of the net -- 

THE COURT: If he says all, there is nothing left. 

BY MR. MC GRATTY: 

Q. So, do Iunderstand your answer as qualified to be that in your 


opinion all of the net income results solely from the activities carried on 
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in the District? A. Was created by the sales in the District of Columbia 
I think was my precise language. 

THE COURT: He used "created" now. 

BY MR. MC GRATTY: 

Q. All right; I understand that to be your qualified answer. 

Let me ask you this question: In your opinion did all of the 

net income earned by the manufacturer result from the activities -- I 
want to find out whether he distinguishes between results. 

THE COURT: He does distinguish between result and created by. 

THE WITNESS: That was my answer. 

BY MR. MC GRATTY: 

Q. Do I understand that you do not assert that all of the income 
results from the activities carried on in the District? A. All Ihave 
said is that all of the income was created by the sales in the District 


ad Columbia. 


THE COURT: But he is now asking you a question, whether or 


not a part from the created now, whether or not your opinion is whether 
or not all of the income resulted. 
Now, if you say no, if you do not like that word, you just say No. 
THE WITNESS: We are getting into that semantic argument you 
referred to before. 


THE COURT: Yes. Well, he asked you whether it resulted. 
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Now, if you don't think it resulted why just say so. 

THE WITNESS: It resulted in the sense of being created in the 
District of Columbia because income comes from sales and that is where 
the sales were. | 

BY MR. MC GRATTY: 

Q. In your opinion, did any of the activities carried on iby the 
manufacturer in Michigan contribute in any way to the net income of the 
410 corporation? A. They made possible the product which was sold 


which created the income. 


Q. Can you answer my question as I asked it? 


MR. WIXON: If your Honor please, he is attempting to answer it. 


This is argument now with the witness. 
THE COURT: No, I don't think it is argument. He asked the witness 
a question and the witness qualifies it every time he answers it. I think 
you could say No, and then qualify it. 
THE WITNESS: All right; if that would be the proper procedure. 
Then, following the Judge's suggestion, the answer would be No, 
the activities which took place in the State of Michigan made possible 
the product which was sold and the action of the sale in the District 
of Columbia was the creation of the income. 
BY MR. MC GRATTY: 


Q. That is, if I understand you correctly, the activities conducted 


234 
in Michigan made possible the sale-- A. Made possible the product. 


Q. Made possible the product which was sold in the District of 


Columbia but did not contribute in any way to the income of the corpora- 


tion? 
411 A. Weare getting into that same semantic argument again, which 
of the three legs on the stool contributes to the stability of the stool. 

Q. Well, do I understand you to imply that both the activities 
conducted in the State of Michigan and the activities conducted in the 
District of Columbia contributed to the income of the corporation? 

A. No, the only income in this situation you have posed to me is the 
income that arises out of the sale. 

The sale in your hypothesis took place in the District of Columbia. 
It would not have mattered what the cost of the manufacturing activities 
was, where they were located, how much processing took place, whether 
the corporation owned its own coal mines or bought coal from somebody 
else, and everything else in the production process, there would be no 
income unless there were a sale. 

Q. So, you distinguish between make possible and contribute; 
is that the distinction that you make, Dean Baily? A. No, if we want 
to get into the terminology of economics I would distinguish between 
what might be termed the factors of production and the creatiom of income. 
The income is created by the act of the sale; you have to have something 


to sell. 
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Now, it may be we could have hypothetical illustrations of having 


412 something to sell which cost you nothing, they were a gift to you 


and therefore you could have income without having any processing or any 


cost of activities. 

Q. What are the factors of production to which you just referred? 

Are there certain basic factors of production recognized by 
economists? A. Well, I don't know how well recognized, sir, they are 
today, but at one time it used to be considered that labor was ‘the primary 
factor of production, along with land. 
413 @. And is capital considered a productive factor? A. In the 
derivative sense, in Ricardo's economic theory capital was congealed 
labor and then that becomes the third factor but ina sense derived from 
the labor factor. 

Q. Well, in your opinion, what are the basic productive factors? 
A. Land, labor, capital, the entrepreneur, and government.) 

Q. Land, labor, capital-- A. The entrepreneur and government. 

THE COURT: And the administration? 

THE WITNESS: Would be the entrepreneur. 

BY MR. MC GRATTY: 

Q. Do all of these factors, in your opinion or does the use of all 
of these factors in your opinion contribute to the net income of the 


corporation? 
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THE COURT: He has answered that at least ten times and he says 
this, that it contributes to the manufacture of the article but it doesn't 
contribute to the income. 

Now, that's what he said. He has said it time and time again. 

You can draw your own conclusions. 

BY MR. MC GRATTY: 

Q. Let me turntoa second case. Let us assume the facts to 
be exactly the same as those discussed in the case I last gave you except 
that the salesmen or representatives of the corporation in the District 
414 of Columbia do not accept any orders for the product and that all 


orders for the product are sent by the District of Columbia purchasers 


or residents to the State of Michigan where they are accepted or rejected, 


and assume that if accepted payment is made to the corporation in the 
State of Michigan and shipment is made to the purchaser, f.0.b. Detroit. 
Under those circumstances, in your opinion, what portion of the net 
income of the corporation is attributable to the activities carried on 
within the District? 
MR. WIXON: IE your Honor please, may I interpose at this time 
an objection? We are far beyond the scope of the direct examination, 
we are far beyond the factual situation posed to this witness. 
THE COURT: Mr. Wixon, one way to test a theory is what we used 


to call the acid test, where you take the extreme, so I think that is 


probably what counsel is doing. 

MR. MC GRATTY: Yes, your Honor. 

THE WITNESS: Also known as the reductio ad absurdum. 

THE COURT: Quite so. 

THE WITNESS: I think you are asking me a question as a non~ 
lawyer, I can give you a layman's opinion. You are asking me to define 
the legal point of sale. 

MR. MC GRATTY: No, I'm asking you to assume that the sale 
takes place in Michigan and that the only activities which are carried 
415 on in the District of Columbia are the soliciting activities of the 


salesmen stationed in the District of Columbia. A. But I respectfully 


submit that what you are asking for is what is the legal point of sale. 


BY MR. MC GRATTY: 

Q. No, I'm asking you, Dr. Baily, in your opinion, in your 
opinion as an economist, what portion of the net income of the corpora- 
tion is attributable to the soliciting activities carried on by the manufacturer 
in the District of Columbia? A. I still submit that that's a question of law 
here -- I have expressed my basic position that income none out of sale. 

Now, there are many ways, as we know from various stages in 
history, not too long ago, O.P.A., O.P.S., W. P.B., and so on, where ° 
certain devices are used to change the legal point of sale. 


Now, I'm no expert on that. 
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THE COURT: You can answer it from the activity standpoint. 

THE WITNESS: But the counsel has a very important point that 
makes it -- 

THE COURT: Let's forget about where the sale takes place. 

416 Let's say as he asked you where the order was sent to Michigan, 
it was there processed and accepted, the money was received in 
Michigan -- 

THE WITNESS: But perhaps you can help me, sir. My problem 
is are we talking now the sale as a functional thing or are we talking 
about the sale as a legal thing in terms of where the documents are 
signed? 

THE COURT: I think he is talking about activities ? 


MR. MC GRATTY: Iam talking about activities and Iam asking 


whether you have an opinion as an economist as to what portion of the 


corporation's net income as a matter of economic theory is attributable 
to the activities which the corporation carries on in the District of Co- 
lumbia. 

THE WITNESS: If, from the functional viewpoint the sale is 
completed in the District of Columbia, regardless of where the documents 
are signed or the checks are mailed, then the income arises where the 


sale is made. 


BY MR. MC GRATTY: 

Q. Now, I have asked you to assume that the sale takes place and 
is completed in the State of Michigan. A. But you are proposing something 
which is inconsistent with both business practice and impossible because 
if the selling activity takes place in the District of Columbia and you and I 
shake hands and say, Now, send me 20 cars, but send the check to the State 
417 of Michigan, then we have a functional activity and a legal activity. 

Q. Now, Dean Baily, I point out to you that there was not included 
in my question any of the assumptions which you have just made: 

Now, perhaps you don't have clearly in mind the question which I 
asked you? A. Perhaps if you repeat it I will try again. 

Q. Iasked you to assume that in the District of Columbia the 
manufacturer solicits by salesmen residents of the District, and I asked 
you to assume that as a result of that solicitation and prompted by it, the 
residents of the District of Columbia even go to the State of Michigan 
and there purchase the automobiles of the manufacturer, So I'm asking 
you to assume that the purchase is made and the sale takes place in the 
State of Michigan. : 

Under those circumstances, in your opinion, what portion of the 
net income of the corporation is attributable to the soliciting activities 


carried on in the District? A. To be certain that you don't accuse me of 


making assumptions that aren't there, even though I think you spelled out 
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my assumptions very effectively, may I ask for a bit of further information? 

Do the salesmen in the District of Columbia receive the commission 

on the sale? 
418 THE COURT: What difference does it make? 

THE WITNESS: Because that answers the question, your Honor. 
If this is merely a formality of going to the State of Michigan -- 

THE COURT: But he doesn't -- 

THE WITNESS: Pardon, your Honor. 

But if the sale is done in the District of Columbia and the salesman 
soliciting there, even though he doesn't accept the check or delivers the 
merchandise gets the commission from the corporation, it is a sign that 
the corporation by its own action recognizes where the real sale is taking 
place. 

THE COURT: Not necessarily. 

THE WITNESS: They are not going to pay a salesman a commission 
if he isn't selling a product. 

MR. WIXON: Your Honor, aren't we into a -- 

THE COURT: Allright. He has asked a question, answer the 


question. 


MR. MC GRATTY: May Iask this. Is it impossible for you, Dean 


Baily, to answer that question which I have put to you unless you know 


whether the salesman or the solicitor in the District of Columbia receives 
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a commission on the car? 

MR, WIXON: If your Honor please, the witness has responded over 
and over that in his view income is the result of the sale. If we want to go 
419 out here into semantics as we seem to be getting into and break this 
thing up into bits and pieces, then I submit to your Honor that is is not 
subject to any other answer than has been given. : 

THE COURT: If that is an objection to the question it is overruled. 

You have asked a question and I think the witness can Bneker it. 

What the question is now, you are unable to answer that paeation 
unless you know -- : 

THE WITNESS: I need the additional information as to where the 
corporation in terms of its own practices and recognition pays a com- 


mission. Does it pay the commission in Michigan to the man who delivers 


the car to the D.C. purchaser, or to the solicitor in the District of Columbia 


who creates the sale. 

THE COURT: Allright, now, that is your answer. 

BY MR. MCGRATTY: 

Q. I'm going to ask you to assume that the salesmen or the solicitors 
in the District of Columbia are on a fixed annual salary and not ona com= 
mission basis. A. Then I think that in view of everything you have given 
me that from a functional viewpoint regardless of the law, the sale has 
arisen in the District of Columbia, the income is created in the District 


of Columbia. 


Q. Now, let me ask you to assume a slightly different case. 

Let us assume that all of the activities of the corporation are carried 
on in the State of Michigan with the single exception of local newspaper 
advertising in the District of Columbia. Let us assume that as a result 
of that advertising District of Columbia residents go to Michigan and pur- 
chase all of the product of the manufacturer. 

421 Under those circumstances, in your opinion, what portion of the 
net income of the corporation is attributable to the advertising in the 
District of Columbia ? 

* * * 

THE WITNESS: I think that you have carried this reductio ad absurdum 
or the acid test very effectively to this question where we are now split. 
There is a sales activity in the District of Columbia through the advertising 
which leads to the conclusion to buy the car but that the actual process of 
purchase takes place in the State of Michigan, and without again being a 
lawyer, my offhand opinion would be the answer to your question undoubtedly 
would be something between Michigan and the District of Columbia to decide 
the relative importance of these two factors of making a sale and some sort 


of an agreement between them as to how they would divide up the sale which 


was caused and took place psychologically in the District of Columbia, but 


where the formalities of the transaction were completed in the State of 


Michigan. 


422 BY MR. MC GRATTY: 

Q. Let us take one final case. Let us assume that all activities 
of the manufacturer are conducted exclusively in the State of Michigan 
and that a group of District of Columbia residents hearing from ‘their 
friends of the availability of the product of the manufacturer go to Michigan 
and buy the entire product in Michigan. In your opinion what portion of the 
net income of the corporation is attributable to the District of Columbia. 

A. Do they hear from their friends in the District of Columbia or 
their friends in Michigan or their friends in Maryland? ) 

Q. From visiting relatives. A. Visiting them in the District of 
Columbia ? 

Q. Yes. A. Then again I think you havea split, a pharing between 


the District of Columbia and Michigan with obviously the District of Columbia's 


share in here being somewhat reduced as compared to the actual advertising in 


the District of Columbia by the corporation. 

Q. So, under those circumstances, if I understand you corrertly, 
a portion of the net income is attributable to Michigan, and another portion 
is attributable to the District of Columbia? A. Because the sale took place 
in the State of Michigan, although part of the sale, trying to break down the 
423 process in this hypothetical manner that you have given, took place 


in the District of Columbia as well. 


* * 


BY MR. MC GRATTY: 

Q. In your opinion as an economist does any portion of the net 
income of a corporation arise from the use of capital? A. All of the net 
income of a corporation comes from sales or investments as we have 
spelled out before. To have either sales or investments generally you 
need some capital, but that does not arise from -- the income arises 
from the sales. It is created by the sales. 

Q. So, no portion of net income arises from capital? A. Not in 
those words arises from. 

Q. And in your opinion as an economist, does any portion of net 
income arise from labor? A. I think I have answered the question when 
I said that all of income arises from sales or investments. 

424 Q, Andnone, therefore, from capital -- A. As the Judge pointed 
out, all covers a hundred per cent. 

Q. Let me read to you a sentence from a government publication, 
"National Income, 1954 Edition, " published by the United States Department 


of Commerce, Office of Business Economics. Are you familiar with that 


publication? A. Ihave a slight familiarity with the National Income 


figures. 
Q. Only slight? A. Slight. 


Q. Reading from the first page of this publication I quote: 
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"Total output is also measured, in terms of the 


factor costs of producing it, by the national income-- 


the aggregate earnings of labor and property which arise | 


from current production." 
Do you disagree with that statement? 
* * * 

425 THE WITNESS: Those who know much more about income figures 
than I will tell you this a very difficult and controversial area of what is 
known as accounting in terms of the total economy, not for a particular 
corporation, not for a particular individual or a particular business firm. 
This is for the entire economy. 

As a matter of fact, it is what Senator Goldwater frequently describes 
as the national lie rather than the national income, because as best I under- 
426 stand it these figures are based on expenditures. : 

So, for example, if government expenditures go up then the national 
income of the United States goes up. 

For example, the work of your wife in the house, if she does not 
hire a maid and does not pay the maid for that work is not included in 
national income. IE she hires a maid and the maid does exactly what 
she did but you pay her, that, then, goes into national income, because 
national income really, as best I understand it, is eanencitnness and I 


think it is completely irrelevant to what we have been discussing today. 
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THE COURT: Is that your answer ? 

THE WITNESS: Yes. 

* * * 

Q. I will put the question this way; do you agree that the aggregate 
earnings of labor and property arise from current production? A. They 
are measured by the expenditures, in other words, the figures that are 
given -- 

427 THE COURT: He merely asked you "arise."’ He didn't ask you 
were they measured by. He asked youa simple question, do you agree-- 

THE WITNESS: I happen to be one of the critics of the national 
income concept and think there are many weaknesses, SO I couldn't list 
myself as in agreement, if we are using your one statement to refer to 
the whole pattern of national income figures of the Department of 
Commerce. 

So I would have to say that I think there are many weaknesses and 
as a generalization in terms of your asking me the over-all question I 
would say that I do not agree that the national income figures are the most 
effective measurement of our national economy, and I feel they have no 
relevance to what we are talking. 

THE COURT: He didn't ask you that. He asked you whether national 


income arises from production. 


THE WITNESS: Your Honor, the purpose of production for any 
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economy is consumption -- the answer is no, then. 
THE COURT: You disagree? 
THE WITNESS: All right. 
* * 
REDIRECT EXAMINATION 
* * 
430 BY MR. WIXON: 
Q. You had responded No to the totality of the question, believe, 
explaining that your thinking did not coincide necessarily with the state- 
ment here. 


Could you elucidate upon that a bit, sir? 


A. Yes, since I had to make a choice between a yes and a no, and 


since only a very small portion was quoted since it was incomplete and 
I think somewhat out of context, and since I felt it needed many qualifica- 
tions to be given any reasonable answer, but the choice was Yes or No, 
therefore, Ifelt the weight was towards the No. : 
MR. WIXON: Ihave no further questions, your Honor. 
THE COURT: Let me ask you this. 
If Iunderstand your testimony, it is that sales produce the income? 
A. Yes, your Honor. 
THE COURT: And that manufacturing, engineering, property, every- 


thing else, labor, produces the article? 


THE WITNESS: Yes. 

THE COURT: Now, you could not have a sale without the article, 
could you ? 

THE WITNESS: No, your Honor. 

THE COURT: Well, now, how do you explain that these things do 
not produce the income if the activities other than sales produce the 
articles sold and the articles sold produces the income, why does not 
431 a chain show you that these others do produce income, too, don't 
they ? 

THE WITNESS: Your Honor, we are again getting into the words. 

No. 1, your Honor, not everything that is produced is sold, and 
if it is not sold there is no income. 

THE COURT: But the testimony here does not show that any one of 
these articles are not sold? 

THE WITNESS: But your --~ 

THE COURT: Bear in mind we are talking about only the segment 
of the business that is sold. We are talking about something here that the 
articles were sold, every one of these articles were sold and produced. 


Now, then, every one of these articles were manufactured and they 


could not have been sold unless they were manufactured, so, if manufacture-- 


and these are in Michigan -- produce the article and the article produces the 
income or the saie, it seems to me that you could not have any income 


unless you had the production. 
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THE WITNESS: You are quite right, your Honor; but in the selling 
price you produce in order to sell ata profit, in terms of what price do 
you sell at, your price in terms of a variety of factors. 

THE COURT: Bear in mind now, as far as we are concerned, we 
432 are ''X'" number of machines and equipment, we are not concerned 
with the truck that broke down on the way -- | 

THE WITNESS: Or the oar boat that sank. 

THE COURT: Or the boat that sank, we are not concerned with 
that. We are concerned with something that actually happened, and you 
could not have had that material unless it had been ranarnctnee It seems 
to me that it was necessary for the manufacture. You could not have had 


any income unless the articles were manufactured. 


Now, these particular ones that were sold in the District-- 


THE WITNESS: We are getting into a little bit of the semantics again, 
but basically, your Honor, the sales price in a company which is successful 
at selling its product at a profit, the sales price takes into account all of the 
factors that you are correctly pointing out are involved. 

THE COURT: You are absolutely right about it, but Iam talking about 
what was responsible for the X number of dollars of income that was earned 
from activities in the District. : 

THE WITNESS: Then I have to go back to the three legged stdol., 


your Honor. 
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THE COURT: That is exactly what I thought, too. 
433 THE WITNESS: Which leg keeps the stool up. 

THE COURT: I think all three legs keep it up. All right. 

* * * 

434 DONALD S. WATSON 
was called as a witness for the Respondent and, after having been duly 
sworn, was examined and testified as follows: 

THE COURT: Doctor, give your full name and address to the 
reporter. 

THE WITNESS: Donald S. Watson, Box 419, Route 2, McLean, 
Virginia. 

DIRECT EXAMINATION 

BY MR. WIXON: 

Q. Mr. Watson, where are you now employed? A. At the George 
Washington University. 

Q. In what capacity, sir? A. Professor of economics. 

Q. In what Department? A. The Department of Economics. 

Q. How long have you been so employed? A. I have been employed 
at the George Washington University since 1935, and I have been full 


professor since 1948, sir. 


435 @. Have you had occasion to have engaged in the profession of 


teaching prior to your employment at George Washington? A. Yes, I 
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had taught as a sub instructor at the University of California at Berkeley. 

Q. Would you tell us, please, about your educational background? 
A. Bachelor of Arts, University of British Columbia in 1930; Ph.D., 
Univeristy of California, Berkeley, 1935. 

Q. Are you a member of any professional organizations related to 
the field of economics? A. The American Economic Association. 

Q. Have you written any books or pamphlets or articles-- A. Yes. 

Q. (continuing) -- in the field of economics? A. Iwas co-author 
of a book on federal finance in 1940; co-author of a widely used text on 
the principles of economics published in 1948, with a second edition in 
1953; in 1960 I published a book on economic policy. | 

Q. Could you give me the titles, sir, of those volumes? A. The 


first one, 1940, Government Spending and Economic Expansion; the second 


one, 1948 and 1953, Modern Economics; the third one, Economic Policy, 


subtitled Business and Government. 
436 THE COURT: Have you written any books on taxes? 

THE WITNESS: No, sir. 

BY MR. WIXON: 

Q. Have you outside of the field of your employment at the George 
Washington University had occasion to engage in activities relating to 
economics? A. Yes, Ihave been consultant, a consultant to the operations 


research office of Johns Hopkins University; a consultant to the Foreign 
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had taught as a sub instructor at the University of California at Berkeley. 


Q. Would you tell us, please, about your educational background? 


A. Bachelor of Arts, University of British Columbia in 1930; Ph. D., 
Univeristy of California, Berkeley, 1935. 

Q. Are youa member of any professional organizations related to 
the field of economics? A. The American Economic Association. 

Q. Have you written any books or pamphlets or articles-- A. Yes. 

Q. (continuing) -- in the field of economics? A. Iwas co-author 
of a book on federal finance in 1940; co-author of a widely used text on 
the principles of economics published in 1948, with a second edition in 
1953; in 1960 I published a book on economic policy. 

Q. Could you give me the titles, sir, of those volumes? A. The 
first one, 1940, Government Spending and Economic Expansion: the second 
one, 1948 and 1953, Modern Economics; the third one, Economic Policy, 
subtitled Business and Government. 

436 THE COURT: Have you written any books on taxes? 

THE WITNESS: No, sir. 

BY MR. WIXON: 

Q. Have you outside of the field of your employment at the George 
Washington University had occasion to engage in activities relates to 
economics? A. Yes, Ihave been consultant, a consultant to the operations 


research office of Johns Hopkins University; a consultant to the Foreign 
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Operations Administration, now the International Cooperation Administration; 
consultant to a tire dealers association; a consultant to the U.S. Chamber 
of Commerce. 

Q. And that was as an economist, sir. A. .Yes. 

MR. WIXON: I take it, your Honor, there is no question about the 
qualifications of Professor Watson. 

THE COURT: I would not say so. No objection made to his qualifica- 
tions. 

BY MR. WIXON: 

Q. Professor Watson, I would like to read you a question which 
assumes certain facts as follows: 

General Motors Corporation, the petitioner in this case, is engaged 
primarily in the manufacture and sale of automobiles, trucks and other 
motor vehicles, parts and accessories therefor and engines, 

437 General Motors does not have any plant, does not conduct any manu- 
facturing or assembly operations in the District of Columbia; General 
Motors does engage in regular and systematic promotion and selling of its 
products in the District to customers in the District and in liaison activities 


with its customers, including the United States of America, through offices 


located in the District and employees located in the District, and through 


traveling employees who come from time to time to the District; the 


activities of General Motors Corporation in respect of the promotion, sale 


253 


and distribution of its products in the District of Columbia are the same 
as its methods of promotion, selling and distribution of its products through- 
out the country. 

During the year 1957, General Motors had total sales of its products 
amounting to $9, 461, 855, 874; during that year General Motors' sales to 
customers of General Motors in the District and to whom shipments of 
products were made within the District amounted to $37, 185, 704; dur ing 
the year 1958, General Motors had total sales of its products amounting 
to $7, 853, 393, 381. During that year General Motors’ sales to customers 
in the District of Columbia and to whom shipments were made within 
the District, amounted to $32, 542, 519. | 
438 The District of Columbia Income and Franchise Tax Act of 1947, as 
amended, which act was in effect during the years 1957 and 1958, and 
which act is applicable to General Motors Corporation, imposed a fran~ 
chise tax upon General Motors Corporation at the rate of five per cent 
upon its taxable income for the privilege of carrying on or engaging in 
trade or business within the District and of receiving income from sources 


within the District. 


In the case of a corporation such as General Motors which carries 


on a trade or business both within and without the District, the act provides 
that the measure of the franchise tax payable by the corporation shall be 


that portion of the net income of the corporation as is fairly attributable 
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to any trade or business carried on or engaged in by it within the District 
and such other net income as is derived from sources within the District. 
The statute provides further that if the trade or business of a corpora- 
tion is carried on or engaged in both within and without the District as is 
the case of General Motors, the net income of the corporation shall be 
deemed to be income from sources within and without the District, and in 


such case the portion of the net income subject to franchise tax shall be 


determined under regulation or regulations as prescribed by the Com- 


missioners. 

The total net income of General Motors required to be apportioned 
439 for purposes of District franchise tax under the Income and Franchise 
Tax Act of 1947 was $1, 312, 092, 839 in 1957 and $653, 396, 893 in 1958. 

In each of the years 1957 and 1958 the District of Columbia pursuant 
to regulation determined the portion of General Motors' total net income 
attributable to the trade or business carried on by General Motors within 
the District during those years by multiplying total net income by a fraction, 
the numerator of which was the dollar amount of sales by General Motors 
of its products to District Customers, which products were shipped to 
such customers in the District, and the denominator of which was the 
dollar amount of General Motors’ sales of its products to its customers 
everywhere. 


Assuming all of the following facts, do you have an opinion as to 
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whether the method of apportionment of the net income of General Motors 
Corporation as used by the District of Columbia resulted in a reasonable 
approximation of the net income of General Motors which was fairly 
attributable to the business carried on by General Motors within the 
District of Columbia during the years 1957 and 1958? 

THE COURT: Did you say to whom shipments were made within the 
District, or to the District? | 

I just want to be sure Iam right. Shipments were made within the 
District? 


440 MR. WIXON: I would say this, sir -- 


THE COURT: I just don't know what anybody else said, I just was 


wondering where the facts were -- 

MR, WIXON: Ithink your Honor is right in the sense of within asa 
circumscribed area -- to the customers located within the District. 

THE COURT: You already had that word. Sold to customers in the 
District, but you said they were shipped within the District. : 

I don't think there is any facts on that. But, of course, you are 
taking a chance if the facts are not as you state them, your testimony 
is impaired a little bit. | 

MR, WIXON: Would your Honor indulge me just a moment? Except 
where necessary I chose to retain the language used in the hypothetical 


question put by counsel for General Motors to its witness. 


"During the year 1957, General Motors had total 
sales of its products amounting to $9, 461,855, 874; during 
that year General Motors sales to customers in the District 


of Columbia to whom shipments were made in the District 


of Columbia amounted to $37, 185, '704. During the year 


1958 General Motors had total sales of its products amount- 
ing to $7,853, 393,381. During that year General Motors 
sales to customers in the District of Columbia to whom 
shipments were made in the District amounted to $32, 542, 519. 
The District of Columbia Income and Franchise Tax Act of 
1947 as amended, which act was in effect during the years 
1957 and 1958, and which act is applicable to General Motors 
Corporation imposed a franchise tax upon General Motors 
at the rate of five per cent upon its taxable income for the 
privilege of carrying on or engaging in trade or business 
within the District and of receiving income from sources 
within the District. 

"In the case of a corporation such as General Motors 
which carries on a trade or business both within and without 
the District, the act provides that the measure of the franchise 


442 - tax payable by the corporation shall be that portion 
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of the net income of the corporation as is fairly attributable 
to any trade or business carried on or engaged in by it within 
the District and such other net income as is derived from : 
sources within the District. 

"The statute provides further that if the trade or 
business of a corporation is carried on or engaged in both 
within and without the District as is the case of General 
Motors, the net income of the corporation shall be deemed 
to be income from sources within and without the District, 


and in such case the portion of the net income subject to 


franchise shall be determined under regulation or regula- 


tions as prescribed by the Commissioners. 

"The total net income of General Motors required | 
to be apportioned for purposes of District franchise tax 
under the Income and Franchise Tax Act of 1947 was 
$1, 312, 092, 839 in 1957, and $653, 396, 893 in 1958. 

"In each of the years 1957 and 1958 the District 
of Columbia pursuant to regulation determined the 
portion of General Motors' total net income attributable 
to the trade or business carried on by General Motors : 
within the District during those years by multiplying 


total net income by a fraction, the numerator of which 


258 


was the dollar amount of sales by General Motors of its 
products to District customers, which products were 
shipped to such customers in the District, and the 
denominator of which was the dollar amount of General 
Motors' sales of its products to its customers every~- 
where. 

"Assuming all of the following facts, do you have 
an opinion as to whether the method of apportionment 
of the net income of General Motors Corporation as 
used by the District of Columbia resulted in a reasonable 


approximation of the net income of General Motors which 


was fairly attributable to the business carried on by 


General Motors within the District of Columbia during 
the years 1957 and 1958." 
A. Yes, Ido have an opinion. 

Q. Would you please state, Professor Watson, what your opinion 
is? A. My opinion is that the use of sales as a measure of net income 
is a reasonable approximation and, in fact, the best approximation 
available. 

THE COURT: He means this particular one. 

You say is a measure, but you mean exclusively, just one factor ? 


THE WITNESS: Yes, your Honor. 
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THE COURT: Don't consider anything but sales. 
444 Inother words, you think it properly gives to the District as sales 


in the District bears to sales everywhere? 


THE WITNESS: I believe that it is a reasonable measure of the net 


income caused by the District of Columbia sales. 

THE COURT: Iam sort of at a loss because I don't know as much 
about words as you professors do, and doctors, but all Iask you is do you 
think that the apportionment which is that there shall be apportioned to the 
District that proportion of net income as sales in the District or sales to 
District customers, rather, bear to sales everywhere. 

Do you think that is the right thing? 

THE WITNESS: I think that is reasonable. 

THE COURT: Well, do you think it is the best one? 

THE WITNESS: The best one available, yes. 

BY MR. WIXON: 

Q. Professor Watson, would you please state the basis or predicates 
for the opinion that you have just given? A. Well, the bases for my 
opinion are these: the net income of a corporation, I defined as its gross 
dollar receipts which I shall henceforth call sales, minus its full costs. 
The net income is sales minus costs. 

THE COURT: Also other things, aren't there? 


THE WITNESS: In my opinion, no, sir. 
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445 THE COURT: You mean neither income does not reflect the deductions 
for overhead expenses ? 

THE WITNESS: That is part of costs. 

THE COURT: Oh, I thought you meant direct costs. All right; 
go ahead. 

THE WITNESS: Now, we have an equation here, sales, minus costs 
equals net revenue. 

Now, both sales and costs themselves depend upon several factors. 
The sales, for example, of General Motors in the District of Columbia, 
depend upon the acceptance of General Motors products by buyers in the 
District, their taste for General Motors products, their sales depend 
upon the incomes of buyers in the District of Columbia, the sales depend 
upon the prices and the conditions of sale, they depend very much also 
upon competition from other manufacturers of similar products, and upon 
the quality of the competitive products and the prices of the competitive 
products. 

Some of the products sold by General Motors in the District are 
durable goods, notably automobiles, and the sale of new automobiles 
is dependent upon the condition of the secondhand car market. 

That, too, is a sales factor. 


Now, on the costs side we have overhead, maintenance and deprecia- 


tion, labor, materials, fuel, electricity, and so on, all similar matters, 


446 and selling costs. 

Now, to continue with the bases for my opinion: Ideally the best 
measure, it is not available but ideally and conceptually the best measure 
of the net income from sales in the District of Columbia would be to find 
out what would be the impact upon the total net income of the corporation 
from the loss, the entire loss of the sales in the District of Columbia. 

These sales in the District of Columbia are in addition to total sales 
and conceptually the best measure of net income is to find what addition 
they make to the total net income. 

That method, obvipusly, is unavailable. 

Another method which is not available would be complete examination 
of the records of the corporation to find out if net income from sales in 
the District of Columbia is larger or smaller than the proportionate part. 

In the absence of such information, then, I take the position that the 
net income from sales in the District of Columbia is proportionate, that 
is to say, proportionate -- it has the same proportion as sales in the 


District to sales everywhere. 


Now, to hold that view is to go along with a widespread practice of 


thinking and speaking and making decisipns on net income as a percentage 
of sales, General Motors has many products and sells many products in 
447 the District of Columbia, no doubt in all probability the markup over 


costs varies a little from product to product, but taking them by and large 
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there is an average markup over costs and if the costs are defined as full 
costs as I defined them a few moments ago, then the average markup over 
the full costs is the net income and it must be very close, I mean it must 
be the same as on Sales elsewhere. 

Now, for that proposition to hold certain conditions are necessary. 
One is that the product mix that is the composition of the items sold in the 
District of Columbia be the same or very nearly the same as elsewhere. 

Another condition that must hold, and I think it does, is the prices 
in the District of Columbia be the same as elsewhere. 

Still another would be that selling costs per dollar of sales in the 
District of Columbia would have to be the same as elsewhere. It is 
possible, it is perhaps probable, that the net income from D.C. sales of 
a large corporation is larger than the proportionate share. 

The grounds for holding this probability are that the District of 
Columbia is a good market, it has a high income, the income is stable. 
From the figures brought forward in this case we may notice that the 
decline in sales in the District of Columbia from 1957 to 1958 of General 
448 Motors was smaller, relatively, than the decline in total sales. 

So the District, then, is a goodmarket and if anything the net profits 


arising from sales in the District are slightly larger than the proportionate 


amount, but having no specific knowledge on that I will hold to the 


proportionality procedure. 
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THE COURT: You say not having specific knowledge? 

THE WITNESS: No, sir; on grounds of reasoning, on the Gioracter 
of the market I hazard a guess as a probability that it might be, that neither 
income from D.C. sales is higher than the proportionate amount, but I 
don't know. 

THE COURT: All right. 

THE WITNESS: Now, to conclude the statement of the panes? then 
the net income from the District of Columbia sales is best approximated 
by use of the so-called sales factor or sales formula, with costs as I have 
defined them exactly the same result would be obtained. | 

So, in view of the simplicity of the ‘sales factor I repeat that it is the 
best approximation available for measuring net income from aales in the 
District of Columbia. 


BY MR. WIXON: 


Q. Professor Watson, would the inclusion or rather would the use 


of a type of formula for this purpose which had the elements of property 
449 and payrolls alone in your opinion achieve a better measure of the 
portion of the income of General Motors which could be said to be fairly 
attributable to its trade or business within the District? 
That is to say, just the use of the factors of property and payroll ? 
A. My answer is No, on the ground that although the use of property 


and payroll might commend itself for administrative or political or other 
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such reasons, it has -~ it cannot at all be justified on the grounds of 
economic logic. 
Property means the value of the property of a company, net income 
arises from sales, minus full costs, and full costs, we can take them on 


an annual basis, are a flow of costs where a property is a stock, so that 


property is not a correct measure even of the capital part of the annual 


costs. 

Payroll is part of costs, but property and payroll would omit the 
inclusion of purchased fuel, purchased energy, the advertising expense, 
that is payments to advertising companies and so on, so that property 
and payroll would not be an adequate measure of costs. 

Property and payroll does not include sales and therefore, -- 

450 THE COURT: “How about all three together ? 

THE WITNESS: Well, your Honor, if all three together are used 
together they are weighted equally. 

THE COURT: Yes. 

THE WITNESS: And such a weighting is, in my opinion, purely 
arbitrary, there is no logic, no ratipnalization that can be -- 

THE COURT: Suppose you rate it arbitrarily, say, give two points 
to twice the sales or twice that, how would you do it if you use the three 
factors ? 

THE WITNESS: Speaking as an economist and not as a tax administra- 


tor, I know of no way to find logical weights for these three factors. 


265 


THE COURT: Do you know what the formulas used in the majority 


of states is? 

THE WITNESS: I have a general impression. 

THE COURT: Don't you know what it is? 

THE WITNESS: No, I do not have full knowledge. 

THE COURT: You don't know what the uniform formula is, the 
conference of uniform state laws ? 7 


THE WITNESS: No, sir; I do not. 


* * 


BY MR. WIXON: 

Q. Would it make any difference to you, Professor Watson, if you 
were told that some States employed factors of payroll, property and sales 
with equal weight? i 

Would it make any difference in your conclusion? A. No, I would 
not be the least impressed. ; 

Q. Do you as an economist have knowledge concerning what changes 
in sales factors may cause changes in net income? A. Yes, as I explained 
there are several sales factors, and, of course, the sales factors in one 
year can change in such a way as to make the net income negative, that is 
to say to cause the company to have a loss. 


A change in the public acceptance of a corporation's products can 
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cause its net income to go up or down, is a change in its competitor's 
products and prices, selling methods, can cause a company's net income 
to go up or down, and so on. 

THE COURT: The cost of materials ? 

THE WITNESS: That also can change and cause a change--~ 

THE COURT: Labor? 

THE WITNESS: Yes, labor costs, material costs, changes in these 
452 can cause changes in net income. 

THE COURT: That is obvious, I'm not an economist but I think I 
know that. 

THE WITNESS: It is obvious to me, sir. 

THE COURT: Im sure it is. 

BY MR. WIXON: 

Q. Now, can it be said that one or the other of these two items 
is the more important causes of net income, sales or costs? A. No, 
it cannot be said that one is more important than the other. The three, 
sales, costs and net income, are mutually determined, The famous figure 
of speech known to all economists is this, it is idle to debate whether it 


is the upper or the lower blade of a pair of scissors that cuts the paper, 


both cut it together, both sales and costs determine net income. 


Q. Now, sir, if you measured net income by costs what type of 


a result would you be likely to obtain? A. With the proportionately thesis 
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to which I hold you would get exactly the same type of result. 


Q. And that is true, is it, sir, in respect of sales? A. Yes, the 


same result as would be given by the use of sales. 

Q. Well, sir, to sum toa degree, do you have an opinion as to 
whether the formula that I have stated to you in this question of sales is 
consistent with accepted economic principles ? : 

453 THE COURT: He said -- 

MR. WIXON: I don't think he has gotten to that exact point, sir. 

THE COURT: He said that in his opinion that that was the right way 
to do it and the best way to do it, isn't it? He has already covered it. 

I think we are going over these things. 

MR. WIXON: I said accepted economic principles, sir. | 

THE COURT: I'm sure his views -- 

MR. WIXON: Does your Honor have any objection to his answering 
the question ? 

THE COURT: Go ahead and apswer it. Your view is an accepted 
economic principle and, therefore, any view you do have does have an 
accepted economic principle. 

THE WITNESS: My answer is, yes. 

THE COURT: Yes, of course. 

BY MR. WIXON: 


Q. Professor Watson, do you have an opinion as to whether net 
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income of a corporation with a nationwide market can be said to originate 


in the place where the corporation manufactures its products ? 

A. No, Ido not think it can be said logically that the net income 
of a corporation with a nationwide market originates in those few square 
454 miles where it happens to carry on its activities. Its market is 
nationwide, the sources of its labor force are no doubt from many States, 
its materials come from many States, many of them from foreign countries. 

Sech a corporation earns its net income as part of the entire economy, 
and on grounds of economic principles it makes little sense to try to look 
to the geographic origin. If the corporation moved its plant from one State 
to another, and corporations do that for cost reasons, its net income could 
still be the same and it would add nothing to a discussion of net income 
to try to locate its geographical origin. 

Q. Taking the elements of capital and labor, as an economist would 
you say that these two items are the causes of net income? A. No, they 
are not the causes of net income, they are part of the causes, the actions 
of consumers in accepting the products of a company. In being willing to 
pay the prices asked by the company they, too, are causes of net income. 

Q. Do they create net incomes? A. To the question as asked, my 
answer is, no, because net income is created on both sides of the equation, 
on both the cost side and the sales side. 


455 THE COURT: You mean they alone don't create it? 


269 
THE WITNESS: Yes, your Honor. 
* * * 
CROSS-EXAMINATION 
BY MR. MC GRATTY: 
Q. Did I correctly understand you to say in answer to Mr. Wixon's 
hypothetical question that in your opinion the method employed by the Dis- 
trict resulted in a fair approximation of the net income of General Motors 


attributable to the business which it carried on in the District? 


ok * * 


456 THE WITNESS: Yes, when the word "fair" means "reasonable. " 


BY MR. MC GRATTY: 

Q. Now, in your opinion was that amount of net income arrived at 
in the manner outlined by Mr. Wixon attributable solely to the activities 
engaged in by General Motors within the District? A. No. ; 

@. It was attributable, then, in part to District activities and in 
part to activities carried on outside the District; is that right? A. The 
net income from sales in the District of Columbia is caused by the sales 
and by the costs. As I said before by full costs. Apparently General 
Motors incurs only part of its costs in the District of Columbia. 

Q. Do Iunderstand that it is your opinion that the portion of the 
457 total net income of General Motors fairly attributable tothe activities 
which General Motors carries on within the District is that same propor- 


tion of total net income of General Motors as would be arrived at by taking 
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the total volume of District sales as a numerator and total sales every- 
where as the denominator ? 

Is that right? 

A. Yes. 

Q. So, then, do I correctly understand that in your opinion there is 
fairly attributable to those activities which General Motors carries on in 
the District the entire net income attributable to those cars which are 
sold to residents within the District? A. As an economist Iam not 
interested in or concerned with the geographical location of General 
Motors activities. To me there is a total activity of producing and 
selling automobiles; the net income from any one batch of sales, I hold, 


is proportionate to the net income from any other batch of sales. So that 


the full costs, wherever incurred, in my opinion, are to be subtracted 


from the sales for any particular batch of sales to find the net income 
attributable to that batch. 

Q. Well, I'm not sure whether you understand my question, let 
me repeat it once more. 

In your opinion is the entire net income or net profit with respect 
458 to the cars sold to residents of the District of Columbia attributable 
to those activities carried on by General Motors within the District? 
A. No. 


Q. So, in your opinion is only a portion of the total net profit in 
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respect of the cars delivered to the District of Columbia attributable to 


activities within the District? A. Well, I must answer this way, that 


your question has to deal with costs and one cannot attribute net income 


to any one part of costs. It can only take the whole cost together and 
subtract them from the whole sales to find the net income, so that the 
attribution or imputation of net income to one particular batch of costs-- 

THE COURT: He just asked for costs generally, he didn't ask you 
about any particular batch. 

THE WITNESS: The activities within the District of Columbia. To 
me that is part of total costs, the costs of those activities is part of the 
total cost. : 

BY MR. MC GRATTY: 

Q. If Lunderstand you correctly a moment ago you testified in 
answer to my question that in your opinion the entire net profit in respect 
of the cars delivered into the District of Columbia could not be attributed 
to the activities engaged in within the District. 

459 Now, did you not so testify? 

A. I said no to that question. 

Q. Now, therefore, do I correctly infer that in your opinion a 
portion of that net income was attributable to activities conancted by 
General Motors outside the District? A. In answer I can only say they 


have something to do with it. 


* 


BY MR. MC GRATTY: 

Q. In your opinion is any of the net profit earned in respect of the 
cars delivered to the District attributable to the engineering activities 
of the corporation in the engineering of those cars? A. I take it you 
mean net income? 

Q. Isaid net profit. A. Well, I don't ‘know because the engineer-~ 
ing department may be working on something that will bear fruit seven 
years from now. 

Q. Let's assume that these cars sold in the District had been 
engineered at cost, at substantial cost, in the State of Michigan. Would 
460 some of the net profit or net income in respect of those cars be 
attributable to the engineering activities engaged in in Michigan, in your 
opinion? A. The engineering activities this year? 

Q. Whenever performed. 

THE COURT: Which the cars were manufactured? 

THE WITNESS: There is a time lag here. 

THE COURT: I don’t think that is important, do you? 

THE WITNESS: No. 

BY MR. MC GRATTY: 


Q. If it will make it easier for you to answer, assume that every- 


thing takes place during the course of one calendar year, let us assume 


that the engineering, the car is engineered in Michigan in January and 
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it is ultimately sold in the District in December. Is part of the net income 
or profit from that car attributable, in your opinion, to the engineering 
activities in Michigan? A. It could be if it were clearly shown that the 
engineering activity made the cars more attractive, more easily sold, 
so that, then, the engineering costs, together with the sales results 
have something to do with net profit. Net income. 
* * * 

461 BY MR. MC GRATTY: 

Q. In your opinion, is some portion of the net income in respect 


of those cars delivered to the District attributable to the manufacturing 


activities with respect to that car in the State of Michigan? A. Again 


the sales, some part can be -- 

THE COURT: Let's take the segment of the business rotating to 
the District of Columbia. These particular X number of cars. 

Now, what he means is would the manufacturer of those cars have 
anything to do -- 


THE WITNESS: Well, yes, net income arises from sales and 


actual costs, manufacturing costs are part of full costs. So that they 
have something to do with it. | 

MR. WIXON: May the witness finish, he said so that == 

THE WITNESS: They have something to do with net income. 


BY MR. MC GRATTY: 
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Q. So, do I correctly understand you to say that all costs, whether 
it is engineering or manufacturing or administrative or other costs, all 
costs contribute to some extent to the net income? 
462 THE COURT: With relation to the particular-- 

BY MR. MC GRATTY: 

Q. With relation to these particular cars that are delivered in the 
District? A. They are one of the causes of net income. 

Q. And do they all -- is net income attributable, in your opinion, 
to all of these different -- A. After taking sales into account. 


Q. Yes. 


In other words, as I understand it your opinion is that net income 


is attributable to a number of factors, including engineering, manufacturing, 
assembly, administrative activities, and also the selling activities in the 
District? A. (Nodded yes.) 

THE COURT: The reporter can't get your head shaking. 

THE WITNESS: Yes, I'm sorry. 

* * 

BY MR. MC GRATTY: 

Q. And that is your opinion with respect to those automobiles which 
were sold to customers in the District? A. Provided that we always keep in 


463 mind the actions of the consumers in the District, sales. 
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Q. Do you mean that unless the consumer elected to purchase the 
car there would be no sale at all? A. Yes. 


* * * 


464 BY MR. MC GRATTY: 


Q. Do you have any opinion as to the proper way or the most 


appropriate way to determine what portion of the net income in respect 
of the cars sold to the District of Columbia residents is attributable 

to the manufacturing activities, to the engineering activities, to the 
administrative activities, and to the selling activities? A. On that 
point I have no opinion in the sense that such a question is unanswerable 
with economic logic. 

Q. In your opinion would one arrive at a reasonable approximation 
of the portion of net income respectively attributable to engineering, to 
manufacturing, to adminisfrative, and to the selling activities in the 
District if one compared the relative costs of those different activities ? 
465 A. No, because they might make unequal contributions to total 
sales. | 

Q. By that do you mean that a dollar of engineering costs might 
make a greater contribution than a dollar of manufacturing costs? 

A. That is quite conceivable. Also conceivable in reverse. 
Q. And do I understand that in your opinion it is impossible to 


measure the'relative contributions of these different factors? Impossible 


276 
as a practical matter? A. It can always be settled by some arbitrary 
rule of thumb method. 

Q. Yes, but as a practical matter in your opinion is it impossible 
to measure it with any degree of exactness? A. A practical person can 
make up whatever answers he wants to. Ican only say that on logical 
conceptual grounds, given the information available and the premises 
introduced into the questions, your last question cannot be answered. 

Q. Well, if that question cannot be answered would it be reasonable 
under those circumstances to make the assumption for practical purposes, 
that each dollar of costs contributes so much to income as each other 


dollar of costs? 


466 A. Icannot answer that question without knowing the purpose for 


which such answers are desired. 

See, definitions and matters like allocation and so on vary almost 
without limit, and the correctness of a definition or of a method of alloca- 
tion depends upon the purpose at hand. So, toa question, does not each 
dollar of cost contribute an equal amount to net income, I can only say 
I don't now. I a purpose were given me then I might be able to answer. 

Q. Well, let us assume that the purpose of our inquiry is to determine 
the relative proportions in which engineering, manufacturing, administration 
and selling contributed to the total net profit in respect of the cars delivered 


to the District of Columbia. 
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Now, if we make the further assumption that the cost of each of 


those four activities was equal, 25 per cent of the cost for each activity, 
in your opinion, would it be reasonable to attribute 25 per cent of the total 
net income or profit in respect of those cars to engineering, 25 per cent 
to manufacturing, 25 per cent to administrative, and 25 per cent to 
selling? A. I must say no because the factor of sales is omitted -- 

THE COURT: No, -- : 
467 - MR. MC GRATTY: I have included selling expenses. ) 

THE WITNESS: The gross receipts from consumers has been 
omitted because, suppose that the engineering department's costs are 
25 per cent of the total; in 1957 conceivably, and Iam still holding to 
the assumption several minutes ago that everything happens in one year, 
it is conceivable that the engineering department was so highly successful 
in designing the models sold in 1957 that its activities contributed more 
than some arbitrary proportionate share to the net income from the 
District of Columbia in that year. : 

Then conceivably also the District of Columbia consumers might 
have been more impressed by the activities or by the results on the 
cars themselves of the activities of the engineering cepeetnent So, 
the practical problems are often solved in the way you suggest in your 
question by equal arbitrary apportionment, but if lam asked as an 


economist what I think of it I must say that the answer to the question 


as asked is, no. 

BY MR. MC GRATTY: 

Q. But if, as you point out, if in your opinion, it is as a practical 
matter impossible to'determine the relative merits let us say, of the 
activities of each of these departments, would it, in your judgment, be 
reasonable to assume that the contribution of each was measured by 
the dollar costs of the activity? A. For some purposes, yes, for the 
468 purpose at hand, the sales as an approximation of net income I 
would say, no. 

Q. Well, now let me ask you this, in your opinion, did the engineer- 


ing, manufacturing, administrative, and selling activities of the corpora- 


tion account for 100 per cent of the net income or profit with respect to 


those cars sold in the District of Columbia? A. No. 

Q. In your opinion what percentage of the total net income is fairly 
attributable to those activities which we have listed? 

THE COURT: He says he can't answer that. 

MR. MC GRATTY: I didn't realize that that was his answer. 

THE COURT: He says as an economist he can't doit. He says 
practically the people do it by some formulas, but he says he can't do 
it. He says it does but he can't tell the exact amount. Maybe the engineer- 
ing was so successful that it produced more net income than any other. 


MR. MC GRATTY: Maybe I hadn't made my last question clear to 
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you, your Honor. And forgive me for repeating it if I may. 
469 What I was asking or meant to ask was, in your opinion what per- 
centage of the total profits was represented by the or attributable to the 
aggregate activities of engineering, manufacturing -- 

THE COURT: He said he couldn't tell. You left out one important 
factor, that is sales. ) 

MR. MC GRATTY: Ihad included the selling. 

THE COURT: Oh, I didn't know you included the sales. » 

* * * 

470 MR. MCGRATTY: I'm speaking in terms of activities. 
471 THE COURT: He is talking about activities of the corporation and 
he says these various activities--engineering, manufacturing, ) selling, 
all of those activities - they are called activities. I think the witness 
understands it, don't you? : 

THE WITNESS: Yes. 


BY MR. MC GRATTY: 


@. And in your opinion do all of these activities taken in combination 


account for 100 per cent of the net profit or net income in respect of the 

cars sold in the District? A. To the question as stated my answer is, no. 
Q. In your opinion, is some portion of the net profit attributable to 

some other activity? A. Yes, the activity of the people who bay, the pro- 


ducts of the company. They, namely sales, and costs together mutually 
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determine the net income of the corporation. 

Q. Now, in your opinion, or do you have any opinion, as to the 
percentage of total net income or profit in respect of the cars sold in the 
District is attributable to the activities of the buyers in the District? 
A. No, Ican only repeat the two sets of factors, sales and costs, are 
mutually determining. With the information available here nothing can 
be said as to which one contributes what percentage. 

It can only be said that both together, simultaneously, mutually, 
472 determine the net income. 

* 

BY MR. MC GRATTY: 


Q. Referring to the engineering, administrative, and manufacturing 


activities we were speaking of a moment ago I will ask you to indulge 


the assumption that all of those activities were engaged in and performed 
in the State of Michigan and that the selling activities were engaged in in 
the District of Columbia. In your opinion where does the corporation 
earn that portion of the net income in respect of these cars which may 

be attributed to the engineering activities engaged in in the State of 
Michigan? A. The corporation earns its net income from its sales 

in the District of Columbia from the volume of those sales minus its 

costs of engineering, manufacturing, administration, et cetera, et cetera, 


and to me as an economist it makes no difference where production is 
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carried on. If the physical production processes are physically located 
in one State that fact to me is not particularly significant because those 
473 activities are still part of a great complex of the whole economy 
of the national market, so that if I must answer the question where I 
will say that the net income is earned where the sales in question are 
made, namely in the District of Columbia. 

sd * * 
474 Q. The entire net income you would say, in your opinion, was 
eained in the District of Columbia? A. There were the conmerners -- 
you cannot make net income until you bring your product to market where 
the consumers are and sell it to the consumers in the market, where 
they are. : 

Q. And-- A. It makes no difference from how many distant 
miles you have to bring your product, you still have to bring it to the 
market -- ! 

THE COURT: How do you justify that with your testimony that 
some part of the net income is attributable to the activities ? 3 

THE WITNESS: I confined my remarks, your Honor, to costs, 
wherever incurred. : 


THE COURT: Yes. 


THE WITNESS: They, full costs wherever incurred are one of the 


two determinations of net income, wherever incurred. 
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THE COURT: How do you justify saying that income, then, is 
earned entirely in the District? 
THE WITNESS: Because there is the market in question, the 
relevant market. 


THE COURT: But you have already testified that these other 


activities, and counsel used activities, such as manufacturing, you 


475 even gave a very nice example about engineering, you had admitted 
that engineering contributed to costs, but you could not tell the exact 
amount it contributed, or percentage, because you said you would not 
know whether it was successful or not, and so forth, well, how do you 
justify the other? 

THE WITNESS: My opinion on the inconsequence of geographical 
location of production. 

THE COURT: How about the inconsequence of geographical selling ? 

THE WITNESS: Well, the one batch of sales has to be defined 
and it is defined as sales -- 

THE COURT: Why defining selling than any other activity? 

I can't understand, I want to understand your testimony, but I 
don't understand why you say selling has to have a geographical location 
and manufacture does not. 

THE WITNESS: Selling need not have a geographical location, the 


question might necessarily be about the net income from Chevrolets as 
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opposed to other products, then it would not matter in which state the 
cars were sold or which state they were assembled. The question of 
one batch of sales. 
THE COURT: Do I understand it is where the customers that 


you think -- 


476 THE WITNESS: Where the customer is, there is the market. 


THE COURT: Let's suppose that the sale: does not take place in 
the District, it takes place toa customer, say, in Baltimore. Suppose 
a customer is in the District and someone tells him about a car, well, 
he comes to the conclusion he wants to buy a Chevrolet, someone tells 
him, out here in Bethesda, I know of my own knowledge, Chevrolet, 
you will get a good deal, he goes out there and deals. 

Would you say that has anything to do with the District of Columbia? 

THE WITNESS: Well, the question is, I take it, a legal question 
as to what District sales actually means. 

THE COURT: Iam talking about geography now. You mo con- 
cerned with geography as far as sales are concerned but you are not 
with other activities. Now, what would be -- let's take, there isa 
customer here in the District, he lives in the District but he goes across 
the line over to Bethesda and buys a car. 

Do you think the fact that he is a customer that they should have 


that income earned in the District? 
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THE WITNESS: Are his sales over the District boundary part 
of the District of Columbia sales? 

THE COURT: Iasked you whether or not you thought the net 
income from that sale had its locale, whether it was earned in the 
District of Columbia because the customer was here? 

477 THE WITNESS: Your Honor, my answer was, Yes. 

THE COURT: That income would be earned in the District? I 
mean, that is your theory of this ~~ 

THE WITNESS: Yes; here we have a market called the District 
of Columbia sales. 

Now, market is an economic concept. It can be defined in different 


ways for the purpose at hand now, defined geographically, so that the 


net income from sales in that market is then located in the corresponding 


geographic area. 

THE COURT: Let me say this: Suppose you were the tax 
administrator of Maryland and you knew that a customer in the District 
went out and bought a car out in Maryland. 

What would you do about the income earned from that sale out 
there? Wouldn't you insist as an economist that the income was earned 
out in Bethesda ? 

THE WITNESS: As an economist I would say that Bethesda is part 


of the District of Columbia. 
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THE COURT: Well, now, that throws a new light. All right, 


go ahead. 
* * * 


478 ‘THE COURT: Don't I understand your testimony to be that if the 
entire product of General Motors were sold to customers in the District 
of Columbia that the entire net income of this corporation was earned 
in the District of Columbia ? 

THE WITNESS: Yes, I so testified. 

THE COURT: Now, then, let's take -- then there is no difference 
in your mind as far as your testimony is concerned, between the situation 


we now have here where only a very small portion of the products are 


sold in the District and where the entire products will be sold in the 


District? 

THE WITNESS: No, your Honor. 

THE COURT: No difference. 

Now, then, if you recall in the hypothetical question that was read 
to you by Mr. Wixon he stated that the law requires that if the business 
is carried on within and without the District that the income must be 
deemed to be within and without the District. : 

Do you follow me? 

THE WITNESS: I think so. 


THE COURT: Do you know what that means? 


286 

THE WITNESS: Iam not sure, your Honor. 

THE COURT: Well, it certainly will mean, you will concede, 
won't you, that it means that some, but not all the income will go to 
the District ? 

479 THE WITNESS: Yes. 

THE COURT: But you are not certain about the proportions ? 

THE WITNESS: Iam not certain about the -- 

THE COURT: Let's take the language again, see if you under- 
stand it. 

Where the business is carried on within and without the district, 
we are in a situation where General Motors has all of its products sold 
in the District, bear that in mind. 

Now, then, the law says this, if the business is carried on within 
and without the District, which you must concede it is carried on within 
and without the District, the net income must be deemed to be from both 
within and without the District. 


THE WITNESS: Yes, your Honor. 


THE COURT: So, it cannot be all from the District, can it? 


THE WITNESS: No, your Honor. 
THE COURT: Well, then, the law Mr. Wixon read you had the 
provision and how do you justify your testimony that all of the income 


should be assigned to the District when it has that language in the question? 
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You have just said that could not be so. 

One minute you say all the net income must be apportioned to the 

District and yet when I call your attention to this provision-- 

THE WITNESS: On the assumption that they sell only in the District 
and nowhere else? 

THE COURT: Yes. Let me go again. Let me have it perfectly 
clear because this is the whole case really, to tell you the truth, in my 
mind, I think this is the most important part of the case. 

In the hypothetical question, Mr. Wixon read a portion of the law 
which Iam bound by, everybody else is, and it says that if the business 
is carried on within and without the District, the income must be 
apportioned part to the District, part outside. It does not say how much, 
it presupposes something reasonable, I suppose. 

Now, General Motors -- that is the law, Ihave got to follow it now, 
and General Motors manufactures all of its products outside the District, 
carries on business outside the District, it sells all of it in the District. 


Now, how can you justify that under this provision of the law which 


says that if that is so the income must be divided between outside and 


inside the District? 
THE WITNESS: If General Motors has no sales outside the 
District -- 


THE COURT: No sales outside the District? 
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THE WITNESS: Then sales outside the District are zero. 
481 THE COURT: Zero? 


THE WITNESS: So you apportion between a hundred per cent and 


THE COURT: But how long you -- now, listen, some of the income, 
not zero, but the income must be deemed to be, the law says, from both 
Michigan, if all the manufacturing is there, and the District of Columbia. 

Now, how can you justify that with your testimony here that the 
entire net income is earned in the District of Columbia? Bear in mind 
that you had to answer the question according to what he read to you, 
and he read you this law. I think it slipped you. 

THE WITNESS: Your Honor, when the entire income is earned-- 

THE COURT: I did not ask you where the income is earned, I 
said everything is sold in the District -- not sold to customers in the 
District, that is what the regulation says. 

THE WITNESS: I think there are two questions here. One is 
where did the net income arise -- 

THE COJRT: I did not ask you that. I asked you under the law. 


Now, Mr. Wixon asked you this question and he gave you this to 


answer, he says, the law provides that where the parties are engaged, as 


482 they are here, both within and without the District, the net income 


must be apportioned or deemed to be from within and without the District. 
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Now, my question again is, how do you justify your testimony in 
the light of that provision of the law? 

* * * 

Iask you again, how do you justify your testimony when the law 
requires that if the business is carried on within and without the District 
it must be apportioned within and without the District? 

THE WITNESS: Under the assumptions of the question, your 
Honor, the sales are made only in the District. : 

THE COURT: Are only made in the District? 

483 THE WITNESS: So business is done in the District only? 

THE COURT: No, it is not done, business is carried on in 
Michigan, the Company manufactures, it carries on business within 
and without the District. 

The law assumes that they are going to have cases like that or 


it would not mention that provision, if every time a sale, means no 


other business carried on anywhere else there would not be any sense 


to the provision. 
THE WITNESS: Then my answer is that my testimony is incon- 


sistent with the law. 
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486 THE COURT: Come to order. Mr. Wixon,are you ready to proceed? 


MR. WIXON: Yes, sir. 

In the interest of time, your Honor, and if it will be acceptable both 
to the Court and to counsel for General Motors, I would like not to repeat 
or read the question that I put to the two prior witnesses infull. The 
witness has been in the courtroom, has heard it, knows it, and I think 
it may save time not to repeat it. 

THE COURT: All right. 

MR. WIXON: Is that acceptable to you, sir? 

MR. MCGRATTY: That's all right. 

MR. WIXON:) With the understanding that the question for purposes 
of this case is repeated. 

THE COURT: All right. 

Thereupon, 

ROBERT R. NATHAN 
was called as a witness and being then and there duly sworn assumed 
the witness stand and, upon examination, testified as follows: 

THE COURT: Give your full name and address to the reporter. 

THE WITNESS: My name is Robert R. Nathan. I live in Washington, 
D.C., and my office address is at 1218-16th St., Northwest. 

487 DIRECT EXAMINATION 


BY MR. WIXON: 
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Q. Mr. Nathan, what is your present occupation? A. My present 
occupation is consulting economist and I serve as President of a firm 
which serves in the consulting field; the name of the firm is Robert R. 
Nathan Associates, Inc. 


Q. And that!firm is located where, sir? A. In Washington, 


D.C., the address is 1218-16th Street, Northwest. 

Q. How long have you been engaged in the occupation just described 
sir; that is with Robert R. Nathan? A. I have engaged in consulting 
capacity with this firm since its inception in January 1946, some almost 
17 years. : 

Q. Will you state, sir, your educational background? | A. I 
received my first training at the Wharton School of Finance and Commerce 
at the University of Pennsylvania, from which I received my Bachelor's 
degree, Bachelor of Science and Economics degree in 1931, and I 
remained on the staff at the University and received a Master of Arts 
Degree in Economics in 1933; then I studied law at Georgetown University 
and took an LLB. Degree in 1938 and thereafter took some further graduate 
courses in economics at Georgetown University. : 

488 Q. Are youa member of the Bar, sir? A. Yes. 

Q. Where are you admitted to the Bar, sir? A. The District 

of Columbia, I do not engage in active practice of law. 


Q. Would you please state, sir, what your activities employmentwise 
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have been since you graduated from the University of Pennsylvania in 
1933? A. Well, if:'I may summarise briefly in addition to my work in 


the field of economics and research at the University of Pennsylvania 


I spent most of my succeeding years until going into private practice 


in the government service where I was first in the Department of 
Commerce working in the field of national income. I was Chief of the 
National Income Division of the Department of Commerce for many 
years. Also during that period I served as consultant to the President's 
Committee on economic security which set up our Social Security laws, 
and also for a short period left the government in Washington to work 
as assistant director of research of the State Emergency Relief Board 
of Pennsylvania. 

In 1940 I left the position as Chief of the National Income Division 
of the Department of Commerce to enter the war agencies and served 
as Assistant Director of Research in the Defense Advisories Com- 
mission, the Office of Production Management, the Supplies Priorities and 
489 Allocation Board, and then became Chairman of the Planning Com- 
mittee of the War Production Board. Then after some service in the 
Army I returned to government as Deputy Director of the Office of War 
Mobilization and Reconversion from which position I resigned December 
31, 1945, and entered my own consulting work commencing in January 


1946. 
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Q. Have you ever had occasion to be engaged as an economic 
consultant to any foreign governments? A, Yes. The firm of which 


lam head has served in an economic advisory capacity to Burma, Korea, 


Israel, Colombia, Viet Nam, El Salvador, Ghana, and also we have done 


considerable work in Puerta Rico. 

I think that encompasses all. There may be others but we have 
done considerable economic survey and advisory consulting work in 
many foreign ‘countries. ! 

Q. And has that been in the general field of economics, sir? 
A. In most countries we have served in a general advisory capacity 
as economic planners, policy advisors, and economic implementers 
as well, 

Q. Now, have you had occasion, sir, to write any treatisies on 
the subject of economics? A. Yes. Iam author of a book called 
"Mobilizing for Abundance"; I was author of a publication in the Department 
490:t of Commerce, as a matter of fact several publications, in the 
field of national income, one was, National Income in the United States, 
1929-35; another one, National Income, 1929-36. I was co-author of a 
study called, Palestine Problem and Promise," a study of the economic 
potentialities of Palestine, and I have been the author of: other publications , 
National Wage Policy in 1949, and other pamphlets and reports. 

Q. Have you had occasion to contribute to any magazines or publica- 


tions having general circulation? A. Yes, I have written for many 
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technical as well as policy journals, public and technical journals over 
the years, a good many publications. 

Q. And I take it those were in the field of economics? A. Almost 
entirely in the field of economics, mostly in the policy of planning 
economics field; yes, sir. 

Q. Do you belong to any associations, sir, related to your field? 
A. Yes. Iam a member of the American Economic Association; Iam 
a member of the American Statistical Association; and a past vice 
president of that association, and a fellow of that. Iam also a member 
of the National Planning Association; I'm on the Board of Trustees of 
the Committee for Economic Development, and I was a member of the 
National Commission on Money and Credit which recently concluded 


three years of analysis and study of our whole money and credit system 


491 which incorporated work in the field of fiscal policy as well as 


monetary and credit policy. 

MR. WIXON: Unless there is objection, your Honor, I would 
submit to the Court that this gentleman is well qualified. 

THE COURT: Ihear no objection. 

MR. WIXON: Will counsel concede the qualifications ? 

THE COURT: They haven't objected to it. Idon't know whether 
you concede it. 


MR. WIXON: I will take it they have conceded it. 
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THE COURT: If they had objected they would have qualified it. 

MR. WIXON: All right. 

BY MR. WIXON: 

Q. Mr. Nathan, as you heard, in order to conserve the time of 
all concerned, I shall not read in full the question which I propounded 
to your predecessor witnesses. I understand you are familiar with the 
facts set forth in it, have heard the question, and understand it fully? 
A. Ihave heard the question twice today; yes, sir. : 

Q. Now, assuming the facts, Mr. Nathan, that are set forth or 
were in the questions as previously propounded, do you have an opinion 
as to whether the method of apportionment of the net income of General 
Motors Corporation as used by the District of Columbia, resulted ina 
492 reasonable approximation of the net income of General Motors 
which was fairly attributable to the business carried on by General 
Motors within the District of Columbia during the years 1957 and 1958? 
A. Yes, Ido. 

Q. Would you state that opinion, please, sir. A. My opinion is 
that the formula and its application does provide a reasonable result 


related to the objectives set forth in the question. 


Q. Would you please explain the basis for the opinion you have 


just expressed? A. Very well. 


The question of apportionment or allocation is at best a very 
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difficult one. Our economy is an exceedingly complex one and any attempt 
to attribute profits or profitability to any specific isolated influence or 
influences, it seems to me, is bound to encompass or encounter many 


difficulties, and from an economic point of view the difficulty of applying 


practical data and meaningful results in the face of the complexity of the 


economy necessitates ‘that one tries to arrive at something which is 
reasonable, something that fairly approximates an apportionment which 
is sought. 

Now, in our economic life profits, as with production, derive from 
493 a great many influences; profits perhaps even more than from 
products and net income or profits which we use interchangeably cannot 
in a truly meaningful sense be precisely allocated to any specific element. 
Profitability may derive not just from the excellence of a product and its 
price relative to other products, but it may derive from a wide variety 
of what might appear even to be extraneous circumstances. 

We live in an economy that has continuing activities that interrelate and 
one influences the other. 

For instance, in the production of goods and services there are pay-~ 
rolls, there are material purchases, and the material producers in turn 

_have payroll, there are profits, there are dividends, there are interests, 

these in turn generate income. This income is buying power. 


THE COURT: Factories, too? 
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THE WITNESS: Factories, Everything relates in a sense to every- 


thing else. 

It seems to me that the problem of looking at our over -all aggregate 
economy and economic activity is to try somewhere, within that continuous 
stream, to catch a measure of flow which is meaningful and reasonable 
and approximate what one seeks to measure, and it depends on what the 
purpose of that allocation is. 

Now, in the national income analysis, the field in which I think I 
494 made some contribution in a pioneering way, we try to measure 
there what the production of the country is. One can measure the production 
of a country by taking the finished products and evaluating those -- all the 
shoes, all the automobiles, all the haircuts, all the dental services -- add 
up this big pile of goods and services and say, this is the measure of the 
production of the country. 

Another way it can be measured is by measuring the various pay- 
ments made for different factors of production which I have heard discussed 
today -- wages, salaries, interest, dividends, rent, net profits. 

Another way it can be measured by expenditures -- what the total 
consumer expenditures are, what the total producers expenditures are, 
what government expenditures are. | 

I illustrate this because one can arrive at a measure of national income 


or gross product by tapping or measuring different items or different 


manifestations -- 
THE COURT: On activities. 
THE WITNESS: Or activities. 
In a real sense it seems to me that in view of the fact that profits, 


profitability, net income, is such a variable because ina real sense it is 


a residual. A business like General Motors goes into producing cars, goes 


into producing refrigerators, goes into producing batteries, and in some 
495 years it makes a lot of money, and in some years it makes little 
money. 

These variations in profit aren't always attributable to the creative 
genius or lack of genius of one year relative to the others. 

THE COURT: Sometimes. 

THE WITNESS: In 1932, I would say, your Honor, that General 
Motors' management had just as much talent as it had in 29. 

THE COURT: Lots of times they manufacture cars that don't appeal 
to the people. 

THE WITNESS: It may not appeal to the people, or the customer may 
have certain changes in demand. For instance, we saw in recent years 
where apparently the customers wanted smaller cars, and the manufacturers 
didn't seem to respond to it, so we have had an import of a half a million 
cars. We have all kinds of factors affecting profitability, some of which 


seem to be spurious from time to time, your Honor, some seem to be 
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attributable more under certain circumstances to specific activities of 
management. 

As a result of this I feel that it's -- while one could conceivably come 
up with some kind of formula which took all these factors into account, I 
honestly think that from a practical point of view it's impossible to arrive 
at a conglomerate aggregate formula which would take into consideration 
496 all of those elements which influence and determine the level of 
profits or profitability. | 

THE COURT: Have you studied the uniform formula? : 

THE WITNESS: Yes, Ihave, sir. I would like to come to that. 

I think that there are elements of complexity of administration and 
also elements of arbitrariness in the tripartite formula, the three elements, 
which in many ways are just as arbitrary, perhaps more arbitrary, than 
the use of a single formula. : 


I would not say here, your Honor, that the sales as a basis is the 


only one by any means. Although I do feel very strongly that without 


selling you don't have revenue, you don't have profits, but I do think that 
it certainly is a reasonable basis for apportionment and when one takes 

into consideration the possibilities of factors entering into profits which 
really would be awfully difficult to measure, then I think it's appropriate 
to select that criterion or that formula which is reasonable and adminis- 


tratively feasible, and fair in the aggregate. 


300 

THE COURT: You know what the formula is? 

THE WITNESS: Yes, the present formula? 

THE COURT: Yes. 

THE WITNESS: Yes, that is to take sales of General Motors in the 
District of Columbia to total sales -- 
497 THE COURT: No, sales to customers -- 

THE WITNESS: Sales to customers in the District of Columbia to 
total sales applied to total net income. 

THE COURT: And you think that if all the entire product of the 
General Motors, now, was in the District of Columbia -- 

THE WITNESS: Sold in the District of Columbia. 

THE COURT: . Wisconsin wouldn't have the right to tax but the 
District could tax a hundred per cent. That's your view? 

THE WITNESS: Let me say this, your Honor, if every jurisdiction ~~ 
one of the problems that arises here, your Honor, that is the subject of 


concern, I gather is that on the one hand one would seek a formula which 


would be fair to the manufacturer. Now, if every jurisdiction, if every 


jurisdiction adopted the sales formula then 100 percent of the net income 
would be subject to the District of Columbia tax; that's correct. 

THE COURT: But they don't do it. 

THE WITNESS: Now, of course, this poses a serious question. 

On the other hand, if every jurisdiction adopted a formula that took, 


say, only physical plant in that area, or labor -- 
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THE COURT: It would be wrong. 


498 THE WITNESS: It would be wrong. There would be an element 


of arbitrariness depending on a wide variety of factors. 

THE COURT: Let's take this. If every state adopted the uniform 
formula, which the manufacturers have fought, I'm sorry to say, then it 
would be fair, wouldn't it? 

THE WITNESS: It would be fair to the taxpayer, yes, sir. 

THE COURT: Everybody. 

THE WITNESS: Then, certainly my feeling is, your Honor, that if 
a uniform formula of sales were adopted -- : 

THE COURT: But the manufacturing states wouldn't get any income. 

THE WITNESS: Except this, your Honor, that in the manufacturing 
states you have employment, you have payrolls, you have higher per 
capita income relative to other states, these then become buyers, and 
as they buy products produced in other states, or from their own states, 
then the sales formula takes into account their income, your Honor.- 

You see, that's why I said before, your Honor, this isa continuing 
kind of economic process. General Motors employs lots of people in 
Detroit, their wage level relative to Georgia is quite high. 7 

THE COURT: Let me say this. We are dealing now with a specific 
business, and it’s taxed by all the other states, most of the states in which 
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it does business, as far as I know all the states it does business, and yet 
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you would say that if all of its products were sold in the District that the 
entire net income was attributable to the activities, none was attributable 
to the work done in Michigan? 

THE WITNESS: I wouldn't say, your Honor, that the entire income 
is attributable to the District of Columbia. 

THE COURT: That's what the formula says. 

THE WITNESS: The formula says this is a reasonable approximation-- 

THE COURT: No it doesn't. 

THE WITNESS: Fairly attributable. Well, I would say this; I 
honestly, your Honor; don't know of any formula that would be better 
in a real sense over-all than this. 

THE COURT: Let me ask you this. 

E all the income from this business, I mean of all the sales here, 
that you think it would be fair? Do you mean the entire net income is 
fairly attributable and none is fairly attributable to manufacturing, 


engineering ? 


THE WITNESS: In absolute terms, no, I don't think it would be. 


In absolute terms to say that it's all 100 percent attributable to the 
District of Columbia's activities and zero to Michigan, I would say, no. 
THE COURT: That's what this contemplates. 
THE WITNESS: Yes, if one is dealing in absolute terms. But I 


500 say, your Honor, that I think this more nearly approximates this 
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objective of what's fairly attributable than any other formula. 

THE COURT: You would hold the same whether the entire net 
income or just a segment, I mean the entire sales or just a segment, 
your theory woulch't change? Imean, we are dealing here with just a 
segment of their business. 

THE WITNESS: That's right, I would say the same. 

THE COURT: E would be the same whether it was the entire thing 
or this? : 

THE WITNESS: Yes. 

THE COURT: Mr. Wixon, I'm sorry to interrupt you but go ahead. 

THE WITNESS: I I may conclude this one observation. It will take 
just a moment, but to illustrate why I think this is as good an approximation 
as any and reasonable and it should be given support and makes sense as 
if one were to take, for instance, if I may just digress for a moment-- 


if oné were to take just labor and capital, one raises a great, great 


variety of questions that I think in many ways are bound to bring in more 


arbitrariness than the sales formula. 

For instance, take in the area-- 

THE COURT: What about the three? 

THE WITNESS: But the three are the sum of the individuals, your 
Honor. 


501 In the first place, let’s take capital of the one of the three. 
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Where does capital make its contribution? Is it the ownership of 
capital or where the manifestation of the investment exists? If the man 
who were to put up all the money for a General Motors plant in Detroit 
lived in Ohio one might fairly ask, is that capital income, or the income 
on capital fairly attributable to Michigan or to Ohio? 

Let me put it another way. Let us assume that you had two auto- 
mobile. companies, one automobile company in Detroit made all of its 
components right down from the steel on through, had a huge capital 
investment there. Let us say there's another automobile plant which 
contracted out all of the manufacture of components and it contracted 
it out in such a way as often unfortunately in our imperfect competitive 
society in which we live where they often can influence the price and 
the profits, as we have seen and observed. 

502 Now, the net profits of the two companies, your Honor, may be 
exactly the same, and the volume of business may be the same, but 
the amount of capital investment in the one company is a fraction of 
the other. 

Now you only can get a hold of the net income of that capital, you 
cannot get a hold of the net income of the subcontractors. 

THE COURT: We are not talking about capital alone, we are 


talking about factors. 


THE WITNESS: The deficiency of a combination of factors, your 
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Honor, I believe, in a sense is a summation of the deficiencies of each 
factor, and the problems that one has in allocating capital or labor or 
sales will associate to a combination of sales, labor and capital, and in 
a sense, your Honor, I think it is compounded, the difficulties, by the 


problem of weighting. 


We know that in the aggregate of American economic activity labor, 


as a cost, is 3, 4, 5 times what capital is as a cost. In some industries 
it varies tremendously, in some industries capital cost equals labor cost. 

In some industries labor costs 12 times capital cost. 

In this combination of formula under these circumstances, your Honor, 
is there any logic for one-third labor and one-third capital? : 
503 THE COURT: IE your capital is larger in that state as Compared to 
the capital in another place, it would be -- | 

THE WITNESS: But it is within the state, the ratio of capital to labor. 
You see, your Honor, in certain industries -- take the utility industries, 
very clear, one that has power and it may distribute it over several states. 

In the electrical industry the ratio of labor cost, that is wages and 
salaries , to capital costs, interest, dividends, by the way profit enters 
in-as a measure of capital cost, the ratio of labor cost to these others is 
rather low in a public utility as compared, say, witha handicraft industry 
where labor costs may be 12, 15 times. 


Now, if one says that one is going to use one-third labor, one-third 
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sales, and one-third capital, this, it seems to me, has an element of 
arbitrariness in applying it to an industry where literally labor costs 
equal dollar for dollar with capital cost and apply that similarly in an 
industry where labor costs are ten to one. 

THE COURT: Iam very much interested in your testimony but 
I sort of cannot understand your concern for arbitrariness for the three 
factor formula and not for the one factor formula. 

I think that is even worse. 

THE WITNESS: Your Honor, there is an element of arbitrariness 


in every formula. 


504 I would not want to give the impression here, your Honor, at all, 


that sales has no element of unreality in the kind of a -- I think largely 
unrealistic illustration that exists, of all manufacturing in one jurisdiction 
and all sales in another. 

In those circumstances one finds an arbitrary element. 

THE COURT: You said there is no difference between dealing with 
a segment and dealing with the entire thing? 

THE WITNESS: Well, except that I feel that in the sales, the limita~ 
tions, the difficulties that are entailed in the use of the sales formula 
exclusively from I think from the point of view of equity, from the point 
of view of reasonableness, tothe equity to the taxpayer, to the jurisdiction, 


I think involves less ‘arbitrariness than the other combinations. 
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This is my judgment from the economic point of view, your Honor. 
THE COURT: Go ahead, Mr. Wixon, have you finished? | 
BY MR. WIXON: 
Q. Does the sales formula have any positive advantages that you 
could point to as against other approaches such as the multiple three 


factor formula that Judge Morgan quoted? A. I think one of the most 


important positive aspects of the sales formula does lie in the fact that 


505 sales ina real sense reflects purchasing power of people, if people 
do not have money they have no money to spend, if they have money 
they have money to spend and they do tend to spend. 

Purchasing power in turn does reflect labor income and property 
income so that sales come nearer to approximating the final activity 
in this constant circle of economic activity in our life that we have, and 
from that point of view it tends to encompass things that take place in 
production, in distribution, in transportation and everything. : 

Secondly, I think that while there are problems of definition I think 
from the administrative point of view it has less complexity, certainly, 
than the profit side, and I believe that it has one further advantage which 
may or may not be applicable to this particular line, although I think it is 
from an economic point of view, and that is that it has some relationship 
to that for which Government taxes are placed or assessed, namely, services 


rendered. 
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We live in a society in which prices of products produced by the 
private economy are determined conceptually in the market place; taxation 


is determined in the executive level of government, and it relates to 


getting money from the public for services rendered to the public. 


506 I think that taking it in relation to sales does ina sense relate it 
to those for whom the services are rendered. 

So I think it has many positive advantages from those points of view. 

Q. Will you discuss, Mr. Nathan, what your views in respect of 
the sales factor formula are as they relate to the taxpayer, whether as 
to the taxpayer it is a reasonable or unreasonable approach? 

* * * 
507 THE WITNESS: Looking first from the taxpayer's point of view, 
the question of the reasonable results, it seems to me, depend ina 
sense on the uniformity of the formula. 

E you have a different formula applied in every different jurisdiction 
then one could easily conclude that any formula in any jurisdiction is unfair 
because the summation of the different formulas in different jurisdictions 
may add up to more than 100 per cent of the net income of the customer. 

* * * 

THE COURT: That was not the theory in the Hans Rees case. They 

said they did a small amount of business and they were charged a large 


percentage of the income. That was not the question of any other state 


309 
at all, 


508 THE WITNESS: In this particular point from the point of view, 


however, of the taxpayer, I do believe, ‘your Honor, that the state's 
proportion provides a fair basis in view of the fact that the taxpayer, fe 
this case General Motors, derives certain considerable benefits from the 
Government activities in the District of Columbia. ; 

The fact that we have a large, aggressive consumer market here, 
that we have a growing market, that it is a stable market, that it isa 
high per capita income market, that the assessments being placed in the 
District of Columbia relate to providing services for Government personnel 
living here who in turn provide an ample, adequate, aggressive high level, 
high income market for the General Motors seems to me clearly to justify 
the use of sales as a criterion for allocation. 

THE COURT: That is all reflected in the amount of sales? 

THE WITNESS: That is correct, sir. 

* * * 

THE COURT: Do you mean to tell me you think this is fair in the 
District of Columbia and not fair in Maryland? 
509 THE WITNESS: Well, they have sales in Maryland just the same. 

THE COURT: You think this theory would apply to Maryland? 

THE WITNESS: I think the sales formula would be fair in Maryland. 
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THE COURT: They do not have the situation of the Government 
clerks and things like that over there. 
THE WITNESS: It is in the District of Columbia that it is eminently 


more fair than any other jurisdiction because you don't have, if Imay say, 


your greatest single employer in the District is not a taxpayer and is not 


subject to that tax. 
THE COURT: Do you think this theory you have about the District 
formula would apply fairly to sales in New Jersey? 
THE WITNESS: Yes, not to the degree we have here. I think it is 
in a formula which could apply fairly everywhere, your Honor. 
THE COURT: Then this idea about the government business and so 
forth does not affect -- 
THE WITNESS: It just makes it, in my judgment, eminently more 
fair here in the District. 
THE COURT: All right. 
* * 
CROSS EXAMINATION 
BY MR. MC GRATTY: 
Q. Mr. Nathan, do I understand correctly that it is your opinion 
that the net income or net profit of a corporation is derived from a number 
of different factors? A. A wide variety of factors, yes, sir. 


Q. And would those factors include all of the engineering, manufacturing, 
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administrative, selling and other activities of the corporation?’ A. Every- 
thing the corporation engaged in can affect and does affect, may affect the 
profits of the company, the net income, yes. : 

Q. And do all of those factors which I have mentioned contribute 
in some measure to the net income of the corporation? A, Yes, and no. 
They may contribute to losses, or they may contribute to profits, and 
there is no way in my judgment of saying that any specific factor has con- 
tributed any specific proportion to the net income. 

Q. Now, you say that in addition, or do I understand you ‘to say that 
511 in addition to the various activities of the corporation resulting in the 


production of the end product there are other factors which contribute to 


the net income of the corporation? A. That affect the net income of the 


corporation, affect it. very significantly. 

Q. Would you say that the income of the corporation is attributable 
in part to these other factors? A. Of course, this depends on the word 
"attributable." It is just like saying in 1942 did our war economy, was the 
profits of business attributable to that. 

I think in a certain definition one could say Yes, that profits of 
business in 1942 were in some elements attributable to. I don't know whether 
one would say it was contributed by, but certainly in some elements it 
was attributable to, yes, using this in a generic sense. : 


Q. What other factors, in your opinion, in addition to the various 
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activities of the corporation itself, contribute to the net income of the 
corporation? A. The most important one of which is overall level of 
economic activity of the economy. In 1954 -- 

Q. Excuse me, just list them without going into it. A. The overall 
level of the economic activity of the country. 

Q. That is one factor that in your opinion affects the net income of 
512 the corporation? A. Very important. 

Q. What other factors, in your opinion? A. Our international 
economic arrangements and relationships, changes in the trade, imports 
and exports, sir. 

Q. Are there any other factors in your opinion? A. Yes, I think 
weather might be a factor in a given time that would influence the profits 
of a company. 


Q. Now, I take it or do I correctly understand you to express the 


opinion that it is impossible as a practical matter to determine with any 


degree of certainty what contribution to the net income of the corporation 
is made by the weather or by international relationships or the general 
economic climate or the various activities of the corporation? A. I think -- 
yes, that is a fair conclusion of what I would say. 

Q. But the net income, in your opinion, is attributable to a greater 
or lesser extent to each of these factors? A. Some positive and some 


negative; yes. 
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Q. Is it possible to measure in any way the extent of the contribution 


to net income by the various activities carried on by the corporation? 


A. Inmy judgment it is not. It is not conceptually nor practically. 

513 Q. In your opinion do the costs incurred in the conduct of each of these 
different activities not furnish any reasonable reflection of the contribution 
of those activities toward the net profit? A. Ido not believe they do. I 
think they are a measure of the contribution in the productive process, but to 
net profits I would say I do not believe they do, sir. 

Q. But it is possible to determine, is it not, the cost of the different 
activities engaged in by the corporation in producing the end product? 

A. Yes, sir, it is possible to estimate the cost. 
* * * 

Q. Well, since it is possible to determine the cost of the activities 
carried on by the corporation itself in the production of its profit and the 
realization of net income do you still feel that it is a more reasonable 
method to use the sales factor without reference to the cost f igures which 
are available? A. Yes, Ido. 

514 Q. Now, let's go back to the question that the Court itself put to 
several of the witnesses and that is, assume the situation where all of the 
activities of the corporation are engaged in Michigan, all manufacturing 
and everything else done there, except the selling of the cars which is 


conducted in the District of Columbia, and that all of the cars are bought 
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by residents of the District of Columbia. 

In your opinion, is none of the income of General Motors Corporation 
earned in Michigan where all activities except the sales activities are 
carried on? <A. I would say the earnings, and Iassume you are talking 
about profits, net income? 

Q. Yes, sir. A. Certainly in part is attributable to every aspect 
of economic activity and to the extent that the formula would put all the 


net income into the District of Columbia, to that extent one might say that 


it deviates from some rational allocation ‘taking into account as many 


factors as one conceivably could, but I still believe that the application 
of that across the lot would not violate an apportionment on every factor 
by any major, major degree. 

In other words, one could still come back and say, without those 
sales in the District the operation in Michigan would be meaningless. 
515 THE COURT: Without the production -- 

THE WITNESS: Withqut the production you couldn't have any sales 
in the District; that is correct, your Honor. One I think I could develop 
illustrations frankly which would appear to be just as arbitrary in their 
application from any other formulas from this one, and in view thereof 
and the simplicity of it I think that even though there may be extremes 
where it would not appear to be applicable I still think it is the best. 


BY MR. MC GRATTY: 
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Q. You spoke a moment ago of the contribution of the governmental 
facilities in the District to General Motors within the District as a basis 
for justification of application of the single factor sales formula. 

Now, suppose you were tq assume that General Motors Corporation 
had in the State of Michigan a hundred million dollars ‘worth of elaborate 
plant and property, a great number of employees there, receiving the 
benefit of fire, police, availability of courts and all the other services by-- 
furnished by the State of Michigan; and let's assume that in the District 
o Columbia it had a relatively small amount of real estate, let's say 
a hundred thousand dollars, and a relatively small number of employees, 
so that the facilities furnished by the District to the District employees, 
in the District were much less than those furnished by the State of 
Michigan. 

516 And if all of the sales were made in the District of Columbia is it 
still your opinion that the application and use of the single factor sales 


formula is still the most fair and reasonable method of apportionment 


that you know of? A. Yes, if Imay I would say two reasons if I 


may, sir. 

One is if this formula were applied all over we must realize 
that these hundred thousand employees of General Motors, or the 
employees associated, I think you mentioned a hundred million dollars 


worth of investment, the employees associated with that really have very 
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substantial buying power, they have good wages, good employment, 
considerable continuity, they would be buying products there not just 
from General Motors but from other sales and on the same formula 
Michigan would have access to net income of companies that were selling 
to these people whose income derived from General Motors, so that in 
a real sense Michigan, then, has access to the benefits of the production 
derived from General Motors. 

THE COURT: But they also protect their properties, maybe the 
people in Michigan would get higher wages if they didn't have to pay taxes 
in all the different states. 

THE WITNESS: You mean -- 

THE COURT: The corporations. 

THE WITNESS: Yes, of course, on the other hand -- 

THE COURT: You know, after all, a corporation, you economists 
may regard it as something dead or lifeless -- 

THE WITNESS: It is very alive. 

THE COURT: But it is made up of human beings. 

THE WITNESS: It certainly is. 

THE COURT: You are burdening them unjustly. 


THE WITNESS: We would all like lower taxes, your Honor, I'm 


sure, but we all would like Russia to behave better so we would have 


lower taxes. 
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THE COURT: We think we protect you, we have fire protection, 


we have police and everything, we think you ought to pay, you have a big 
plant here. 

THE WITNESS: I think that it is proper that it should be apportion -- 
a proportion of the net income paid in Michigan -- | 

THE COURT: They don't do it under this formula. 

THE WITNESS: You mean if it had no sales there at all, you mean 
under your assumption? 

THE COURT: Iam taking your theory, you told me there was no 
difference between application of this formula with respect to a situation 
where all the products were sold, yet only where a segment of. it, after 
all, we are only dealing with the segment of business of goods that are 
manufactured in other States are sold here in the District, but you say 
518 there is no difference in the theory, your application of the formula 
it doesn't make any difference whether it is all or part of the business. 

THE WITNESS: No, the application would have some difference, 
your Honor, I didn't mean to say it wouldn't because certainly in the 
case in which you, the illustration which you presented, your Honor, 
of all produced in Michigan, and all sold in the District of Columbia -- 

THE COURT: You say the formula -- 3 

THE WITNESS: Under the sales formula all the net income would 
be subject in the District of Columbia. 
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THE COURT: And you say that is fair ? 

THE WITNESS: I say that is a fair approximation even though in 
that specific instance it does appear to violate what one would calla 
fairly attributable-- 

THE COURT: But you said there would be no difference in respect 
if it is the same, and we are dealing with a segment of their business. 

THE WITNESS: Well, I thought when you said the segments you 
meant the segment of the company's business. 

THE COURT: Yes. Let's say that 50 per cent of their business -- 
that 50 per cent of the cars manufactured were manufactured in Michigan, 
sold in the District, would your formula apply there? 

THE WITNESS: Yes. 

THE COURT: And suppose 25 per cent? 

THE WITNESS: It would apply. 

THE COURT: All right, then, why do you say it isn't fair if the 
entire? 


THE WITNESS: Because, in the entire you get to an extreme, 


your Honor, where you show that no revenue presumably is ‘used. 


THE COURT: When you get to the acid test it shows up -- 
THE WITNESS:) I think in every formula -- I honestly believe, your 
Honor, I could give you an illustration and the tripartite -- 


THE COURT: I know every formula is arbitrary. Iam trying to 


319 
get at it, Iam surprised at the other witnesses saying there is no difference 
in the application of the formula to the entire business and the segment 
we are here confronted with. 
THE WITNESS: It is good, and I could say, of course, to the extent 


that they are able to sell all their product in the District of Columbia and 


benefits from that sale to the extent they employ people, therefore, there 


is buying power in their economy, therefore, they buy products from 
producers in their States and other States ‘and they get revenue oon the 
sales. : 

520 THE COURT: I want to be clear about it. I understand you to say 
first and Iasked you, whether there was any difference in the application 
of the District formula where the entire product is sold in the District 
and where only part of their products are sold. ; 

THE WITNESS: I said there is no difference. 

THE COURT: Yes, sir. 

* * * 

THE COURT: I want to ask you the same question I asked the other 
witnesses because I don't think you heard it. 

Mr. Wixon had read a hypothetical question into which certain facts 
and provisions of law were cited, then he asked the question: whether in 
view of those facts and provisions of law you thought the formula that the 
District used, which was that the District should tax that portion of the 
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net income that sales in the District bear to sales everywhere was fair 
and reasonable. 


Now, in that hypothetical question you evidently overlooked this 


provision of the law which said that if the company is -- if the taxpayer 


is engaged in busine ss within and without the District, it doesn't make 
any difference about economics or anything else, it has got to be apportioned 
or at least deemed to be income within and without the District. 

Now, do you agree with me that it is impossible to follow that 
521 provision with this one factor formula? 

MR. WIXON: If your Honor please, might I suggest that you advise 
the witness of your ruling in respect of the word "deemed". 

THE COURT: Yes. Deemed means, I considered it, it is considered 
to be income, as far as this case is concerned it is considered to be income 
from both within ard without the District. 

Now, how can you follow that provision of law with a one factor 
formula? 

THE WITNESS: Wouldn't -~ it seems to me, your Honor, it depends 
or. how you would define business activity. If you define business activity 
in sales, if this were the definition under the interpretation of the law, 
then it seems to me purely -- 

THE COURT: There wouldn't be any sense because you are always 
dealing with somebody making sales in the District and there wouldn't 


be any sense to that provision because it contemplates that a person who 
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is selling has business another place. 


* * * 


522 If you have one factor formula of sales you couldn't apportion or 


you couldn't consider or it couldn't be deemed to be income in the place 


of manufacture, could it? 

THE WITNESS: That is right. 

THE COURT: And you couldn't follow that provision of the onan: 
could you? 

THE WITNESS: That is right, you would find an inconsistency, 
then, between having to have within and without and defining doing business 
as sales, yes. 4 : 

THE COURT: How about doing business as a manufacturer, isn't 
that doing business? Isn't that business ? 

THE WITNESS: Yes, of course, as I said if you define for tax 
purposes -- 

MR. WIXON: May he finish? 

THE COURT: Don't you consider that General Motors ongased in 
business within and without the District? 

THE WITNESS: Oh, absolutely, sir. 

THE COURT: Well, then, let's take the net income from this business 
we are here concerned with, the X number of products that are sold in the 


District. Now, how can we follow the law if we used -- for instance, if 
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we used a property factor we wouldn't be able to follow the law because 
we would give all the income to Michigan. 
523 If we used the one factor formula for sales we give it all to the 
District. 

THE WITNESS: That is right, sir. 

THE COURT: So, we can't follow the law with that one factor 
formula, can we? 

THE WITNESS: I don't think so if your illustration applies. 

THE COURT: You mean if it is held that manufacturing by General 
Motors is not business? 

THE WITNESS: Well, all I-- 

THE COURT: Isn't that right? 

THE WITNESS: No, if one says that the law:says that it should be 
apportioned doing business within and without, shall be apportioned, but 
we regard sales as evidence of doing business. 

THE COURT: Yes, but -- 

THE WITNESS: See what Imean? You define ina sense, your 
Honor, you can define. 


THE COURT: There is nothing in the law to justify it. 


THE WITNESS: I'm not sure it would be arbitrary to define it. 


Iagree, your Honor, if you did you then would not be able to tax that 


manufacturing activity. 
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THE COURT: When it is carrying on business within and without 
the District. Don't you think members of Congress considered a manu- 
524 facturing company, manufacturing automobiles as a business ? 
THE WITNESS: That is right. 
THE COURT: All right. 


THE WITNESS: I don't think, your Honor, that they thought that 


there were many instances of the illustration that is suggested. here. 

THE COURT: Why, in the District of Columbia, I think every big 
corporation carries on business within and without the District. 

THE WITNESS: I mean exclusively here. One activity exclusive 
in one jurisdiction and the other activity exclusively in the other jurisdiction 
is what I meant. : 

In other words, you won't find many illustrations of an integrated 
environment that we enjoy in the United States where in one State the 
totality of manufacturing is confined and in another State the totality of 
sales is confined. That's why, it seems to me in a federal kind of 
jurisdiction where we have impurities deriving from the fact that autonomy 
exists in the States and autonomy exists in the localities toa considerable 
degree is the kind of taxes they use and the kind of criteria they use 


that this -- 


Washington, D. C. 
Friday, August 25, 1961 


The above-entitled matter came on for further hearing at 10:00 


o'clock a.m. 
BEFORE: 


THE HONORABLE JO V. MORGAN. 


529 WALTER A. MORTON 
was called as a witness for and on behalf of the petitioner, and being duly 
sworn by the Court assumed the witness stand, and, upon examination, 
testified as follows: 
THE COURT: Professor, give your full name and residence 
to the reporter, please. 
THE WITNESS: Walter A. Morton, 108 North Spooner 
Street, Madison 5, Wisconsin. 
DIRECT EXAMINATION 
BY MR. BARNES: 
Q Professor Morton, what's your present occupation ? 
A lLam Professor of Economics at the University of Wisconsin. 
Q Will you describe briefly your prior employment, how long 
you have been at the! University of Wisconsin and in what capacities, 


and other places. 


825 

530 A Ihave been at the University of Wisconsin since 1925 continu- 
ously in various ranks. Fromtime to time I have been engaged in other 
work and have taught at other institutions. 

During the second semester of last year I was visiting professor 
on the Haines Foundation at Pomona College, Claremont, California. 

I have also lectured in half a dozen or so midwestern universities. 

I have also engaged in some consulting work with firms of various 
types -- oil companies, public utilities, insurance companies. | 

Q What ‘as been the type of work in which you have peen consulted 
by those companies, or the types ? 

A Inthe insurance business I have been consulted relative to 


tax matters and relative to investments. In the public utility field Ihave 


been consulted with reference to rate of return problems and appearances 


before public service commissions and commissions of a regulatory nature 
in the City of Washington, D. C., that had Federal Comeseionst 
* cs * : 
Q What is your educational background? 
A Ireceived my Bachelor's and Master's degree at the 
University of Michigan. I then attended the Brookings Institution in 
Se csertion. D. C., ona fellowship and then later on came to the 


University of Wisconsin as an assistant instructor and took my Ph. D. 


degree there. 


degree there. 

Later on, I attended the University of Chicago and the London 
School of Economics. 

Q What was the principal field of scholarship in which you were 
engaged during these courses in school? 

A_ In general the field is economics with primary attention on the 
financial aspects. I teach money and banking, the credit system, 
financial history of the United States, and seminar in monetary and 
banking theory; I have also taught a course in the government regulation 
of business. 

Q Do you belong to any professional organizations or have you 
held offices in any of them? 

A Ibelong'to the American Economic Association, the Midwest 
Economic Association, and I was president of the Midwest Economic 
Association in 1953. 

Q Have you published any books in the field of economics or 
articles in professional journals, and so forth? 


A. Ihave published probably around 40 to 50 articles in various 


professional journals. I have published two books, one on housing taxation 


and one on British finance, 1930-1940. 


Q Were you present during the session in this trial yesterday ? 


532 A Iwas. 

Q  Bothsessions? A Yes, sir. 

Q Did you hear the hypothetical question which Mr. Wixon put to 
each of the three witnesses, he put it to two of them and then asked one 
to revert to it? 

A Yes, Iheard it. 

Q Doyourecall it? A Irecall it. 

Q With Mr. Wixon's consent Iam going to ask you to have that in 
mind without my reading it to you, but I will read it to you if he wishes. 

MR. WIXON: I take it you are using the same hypothetical 
question ? 

MR. BARNES: The identical one you asked. 

THE COURT: Are you satisfied, Mr. Wixon? 

Mr. Wixon: Yes. 


THE COURT: It is satisfactory to the Court. 


By MR. BARNES: 
* 


* * 
Q Have you an opinion as to whether the application of the 


fraction described in that question to the total income of General Motors 

Corporation produced a reasonable approximation of the income fairly 

535 attributable to the District of Columbia in the two years involved? 
A Yes, Ido. 


Q And what is that opinion? 
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A The opinion is that it does not produce such a result. 

Q Iwill, of course, ask you to explain your opinion, but before 
1 do that I want to ask you to describe what is the result of applying this 
fraction, the numerator of which is District sales, the denominator of which 
is the total sales, to the total net income of the corporation ? 

A The result is to ascribe all of the income arising from the 
business involved in the sales to the District of Columbia to the District 
of Columbia. That is, it ascribes 100 per cent of the income arising 
through all of the processes that produce the sales to the District of 
Columbia. 


Q Let me ask you to explain why you feel that the application 


of the fraction to determine the income attributable to the District is not 


a reasonable approximation? 

A Well, in the hypothetical question it is stated as a fact that 
there are no manufacturing facilities in the District of Columbia, and I 
know that manufacturing facilities and the labor which is employed in 
such manufacturing facilities produce some of the income attributable to 
the vehicles that are sold in the District of Columbia, and since this 
534 


formula gives no weight whatsoever to the manufacturing facilities or to 


the labor, it is necessarily improper. 
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Q Professor Morton, you heard all the testimoney yesterday ? 


A Yes, sir. 

Q On page 402 of thetranscript it reports that Dean Baily 
said, "It is the sales that create the income.” Without attempting to 
paraphrase the rest of his testimoney which was hung upon that a0 I 


will ask you to say whether you agree with that statement? 
535 THE WITNESS: I do not agree with Dean Baily's view as 


expressed in this testimony that income is created by sales. I regard 
that view as completely erroneous. 
x* * 
BY MR. BARNES: 

Q Will you explain why you take a different view ? 

A I take the different view because in the practice of economics 
and in the history of economic thought there is no basis for the view that 
income is created by sales. It is always attributed to the factors of 
production which create the product of which all of the income is a result. 
The net income of a corporation is derived from the total value of the 
output of that corporation and that is net income is created by the 
traditional factors of production, which we call land, labor, capital and 
enterprise; and it is the input or the use or the activity nennenentea by 


these factors which create all of the income of the corporation . 
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Q Professor Morton, is there any distinction in your opinion as 
an economist between the factors of production which you have just named 
and the factors entering into the creation of net income? 

536 A No, these are one and the same thing. The factors of produc- 
tion are general terms used to indicate all of the factors entering into 

the creation of income which might be detailed into 10 or 100 or 500 
categories, but they all basically fall under the classification of factors 
of production and they include, of course, everything and every activity 
that a comoration engages in which is responsible for producing and sell- 
ing the goods of which it derives its income. 

Q Professor Morton, on page 452 of the transcript there is some 
material which follows things that have been said before, that was from 
the testimony of Professor Watson. In the middle of the page he says: 

"It cannot be said that one is more important 
than the other" -- 


MR. WIXON: Excuse me, sir, if we are going to use this 


I want the record to show the questions and answers completely. 
* * 


538 BY MR. BARNES: 
Q We will try this question. 
"By Mr. Wixon: 
Q Now, can it be said that one or the other of these two items 


is the more important cause of net income -- sales or costs?” 


* * * 
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. BARNES: 

Q No, it cannot be said that one is more important than the 
other. The three, sales, costs and net income, are mutually determined. 
The famous figure of speech known to all economists is this, it is idle 
to debate whether it is the upper or the lower blade of a pair of scissors 
that cuts the paper, bota cut it together, both sales and costs determine 
net income. 

539 "Q Now, sir, if you measured net income by costs what type 


of a result would you be likely to obtain? 


"A With the proportionality thesis to which I hold you would get 


exactly the same type of result. 

"Q And that is true, is it, sir, in respect of sales? 

"A Yes, the same result as would be given by the use of sales." 

Now, Professor Morton, my question to you has to do solely with 
the last part of that answer to the effect that if income is divided in 
accordance with the sales factor alone or on the other hand, means is 
divided in accordance with costs, the result will be exactly the same. 

Will you comment on that ? | 

A The result will not oe exactly the same in my opinign. In 
fact, it may vary very widely. For example, in the simple situation in 
which a product is produced in one state and sold in another state the 


sales formula would attribute 100 per cent of the income to the state in 


which the product is sold. 
* 


* * 
541 THE WITNESS: I believe I mentioned that if the goods were 


sold in one state the sales factor would attribute 100 per cent of the net 
income to the state in which the sale occurred and give no weight whatsoever 
to the cost factors incurred in other states; therefore, you will get a dif- 
ferent result if you use the sales factor than if you use cost factors. 

THE COURT: Taking the situation that you have told us, 
suppose they use the cost factor alone? 

THE WITNESS: If the cost factor alone were used than all of 
the net income would be attributable to the states in which the costs were 
incurred. 

THE COURT: Would you consider that equally vicious or bad? 

THE WITNESS: I would not consider it bad and vicious, 
although I would hold to the view that it is not improper for reasons which 
I could explain to give some weight to the sales factor. 

THE COURT: All right. 

BY MR. BARNES: 

Q MaylIask, Professor Morton, in answering that were you 
assuming there were no costs whatever in the area in which the sales 
were effected? 

A That's what I was assuming in this illustration. 


Q On page-381, Professor Morton, we have this exchange: 
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"@ Dean Baily, as a matter of pure economic theory, would 
the use of a formula based upon property and payrolls produce a more 
reasonable approximation of the net income of General Motors fairly 
attributable to its trade or business within the District than the use of 
sales alone, in your view? 


"A I don't think so, because sales, the sales figure 


includes the expenses of production; it includes, then, the contribution 


of labor and capital to the production of goods." 
BY MR: BARNES: E ° 

Q The only way a company can make income is either by sales 
or investments; if it makes it through sales it vests inthe costs the factors 
of production to be able to have the goods to sell. 
543 "Therefor, the selling price, if the company is in business 
successfully in making a profit, the selling price provides a return 
for the expenses as well as the profit." | 

Now, Professor Morton, I want to go back to this part of 
the answer: 

"The sales figure includes the expenses of 

prodwtion. It includes, then, the contribution of labor and capital to the 


production of goods, '' and ask you to comment on that. 


* * * 
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THE WITNESS: It is true that the sales figure does include 
expenses of production; however, it does not follow from that fact that a 
method of allocation or apportionment which is based upon sales alone 
takes into account the labor and capital factors. It does not do so. 
* * * 
BY MR. BARNES: 

Q Let me leave off the adjective and simply let me ask Professor 
Morton if he can think of any instances in which there is income completely 
disassociated from any transaction of sale? 

545 A Yes, sir. For example, in my part of the country farmers 
often consume part of their own produce, that consumption is part of their 
income; or we have a lot of do it yourself programs where men work at 
home and improve their own house; that's a part of their income. Or in 
more primative communities where there was no exchange people 


produced their own sustenance and raised their own wool and wove their 


own cloth. This was income without a sale. 
* * * 


Q Professor Morton, can you define for us what your understanding is of 
net income ? 
546 A Net income consists of the total value of all of the goods or serv- 
ices produced minus the cost of production, sometimes net income is stated 
before Federal income taxes and sometimes it is stated after Federal income 


taxes. In these proceedings -- 
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THE COURT: Don't the goods have to be sold before you have a 
gross income? 

THE WITNESS: For tax purposes generally the goods 
must be sold, but from the viewpoint of economic analysis income is 
produced even before the goods are sold. | 

THE COURT: You mean gross income ? 

THE WITNESS: Gross income. 

BY MR. BARNES: 

And net income, too? 


And net income could also be produced before the goods are 


Now, does the net income change -- 

THE COURT: You mean fromthe economic standpokat? 

THE WITNESS: Yes, supposing a man builds a house, for 
example, which he knows has a market value of $30,000. It costs him 
$25, 000 to build that house. He would say from an economic point of 
view, I have made $5, 000 for myself, I haven't sold the house yet-- 

THE COURT: You don't have any net income for tax 


547 purposes until you shake the fruit from the tree. 


THE WITNESS: That is correct, so that I distinguish between 


net income for tax purposes and how a person would look at it from the 


viewpoint of economic analysis. 


BY MR. BARNES: 


Q Now, Professor Morton, having found the net income in the 


manner in which you have described is the net income changed by the 
effecting of a sale? 
A No, itis not. It is realized through the effecting of a sale. 

THE COURT: You have the severance theory as far as taxes 
are concerned? It has to be severed? 

THE WITNESS: I think that would be one way of stating it. 

THE COURT: In other words, a man has to sell the house before 
he realizes the income? 

THE WITNESS: That's correct. 

THE COURT: But your theory is that he does enjoy the 
income before that ? 

THE WITNESS: Yes, I'm not sure in every case for tax pur- 
poses there must be the severance. I believe there are some industries 
in which it .is computed the other way, but I wouldn't be able to discuss that. 

THE COURT: I understand that. 

BY MR. BARNES: 

Q Professor Morton, what is your understanding of the meaning 
of the phrase "fairly attributable" in the District of Columbia statute which 
directs that that portion of net inc‘ome which is fairly attributable to 


business carried on or engaged in within the District shall be assigned 


to the District for tax purposes ? 
* * * 
551 THE WITNESS: By fairly attributable I understand that to mean 
approximately attributable or reasonably attributable in the sense that is 
is caused by, created by, arises from, results from, due to, because of, 
or any other phrase which indicates an in fact relationship between 
income and the sales, or if I say it's fairly attributable to labor a to 
capital I mean is there an in fact relationship between the two. I do not 
take the phrase to mean that it must be measured with ultimate precision 
but in a general and approximate manner. 
BY MR. BARNES: 

Q Are there reasonable means available for measuring where 
income is earned? A Yes, sir. 

Q And how ours you proceed ue do that ? 
552 THE WITNE = Limiting it now to a manufacturing corpora- 
tion I would say that income is earned in the place where the manufacturing, 


administrative, selling activity is carried on; or in more technical language, 


where the factors of production are used to produce the income or where 


there are inputs of factors of production as measured by the costs that 
are incurred for labor and for capital in producing and selling the goods 


and services of the corporation. 
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Now, if we find the place where these inputs are being used 
we can allocate the income to that place. 
BY MR. BARNES: 

Q You described the factors of production in general terms 
some time ago, I believe. it was land, labor, capital, and entrepre- 
neurial effort. Specifically what are the factors of production in a 
manufacturing corporation ? 


A Well, first, we will take the general management of the 


company and let's say the planning or engineering department and the 


production department and the transportion department, and sales department, 
553 and there could be many other classifications in individual com- 
panies. Perhaps the financial department and a legal department, 
and many other activities of the company. 
* * * 
BY MR. BARNES: 
Q@ Iwant to return, Professor Morton, to page 452 and the 
question: 
"Now, can it be said that one or the other of these two items 
is the more important cause of net incomes, sales or costs? 
And the answer: 
"No, it cannot be said that one is more important than the 


other." 
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That, you will recall, was in the examination of Professor 


Watson, 


And continuing ~- I apologize, I wish to strike that question 


and start all over with this one. 

554 "Well, sir, to sum to a degree, do you have an opinion 

as to whether the formula that I have stated to you in this question 

of sales is consistent with accepted economic principles?" , 
There is considerable intervening discussion which is not 

on the point, but the final answer to the question is: 

"My answer is, yes." 

* * * 
Q. Will you state your opinion with respect to the opinion I 
have just read to you? 
* * * 

THE WITNESS: My opinion is that the single sales factor is 
not consistent with accepted economic principles because accepted economic 
principles from Adam Smith to the present day say that income and net 
555 income is related to the factors of production, land, labor, and 
capital, and enterprise, whereas the single sales factor gives 5 weight 


whatsoever to any of these factors. Therefore, I do not find in. the history 
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of economics taught or in the present teaching of economics any justi- 
fication whatsoever for the view that income is created by the sale. 

BY MR. BARNES: 

Q Professor Morton, can you name any well-known authorities 
who have writings from'which the answer you have given might be concluded? 

MR. WIXON: I object. 

THE COURT: Why? 

MR. WIX®N: I don't have those writings here, therefore, 
if they are going to be used in the case they ought to be produced for 
examination, your Honor. 

MR. BARNES: “dust the names of authorities is all. 


THE COURT: That's all right. I will overrule the objection. 


‘THE WITNESS: Well, this was the view of Adam Smith -- 


MR. WIXON: Please, sir, I want an identification, 
Adam Smith, the volumes he has published, the publisher, and the dates. 

THE COURT: Mr. Wixon, Adam Smith has been dead, I 
556 guess two or three hundred years. 

MR. WIXON: I didn't know him personally, sir. 

THE COURT: I didn't either, but I have known his work, 
and he was supposed to be the father or grandfather or something of 


economics. 
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MR. BARNES: Iam going to ask Professor Morton to give us 
the names of some outstanding economic authorities who in his opinion 
support the opinion he just now gave, and they are easily checked in any 
library. 

MR. WIXON: I object, I object on fairly obvious grounds. He 
is bringing in other people by statements, your Honor, who are not here 
in this courtroom, and says that they support his views. How do I 
cross-examine them, Sir? How do I ask them whether they support 
his views ? 

THE COURT: You certainly can do it in your brief. ) 

MR. WIXON: Your Honor, I am not required to do that. I 
am supposed to have available to me for cross-examination any witness 
who is going to testify or make a statement. Now, is your Honor going 
to read the books? I mean, I'm putting a question necessarily to make a 
point -- read the books, determine that Professor Morton's statement 
is supported and therefore use the statement of the person whom he 
identifies as evidence in this case? 


MR. BARNES: We are talking here not about witnesses, 


your Honor, but authorities, which is another matter altogether. 


557 THE COURT: I will overrule your objection. 


* * * 
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THE COURT: We will get that in if it comes to that. All 
I'm ruling on now is that this is in response or rebuttal of your testimony 
that this theory is accepted economic principles. 

I think you can testify, but give the names of them. 

THE WITNESS: Adam Smith, "The Wealth of Nations," 
first published in 1776; David Ricardo, "Principles of Political Economy 
and Taxation," published in a number of editions but I believe first in 
1818; John Stuart Mills, "Political Economy," I believe is the name of 
his book. I may not recollect the names. "Principles of Political 
See ," Ibelieve the first edition was 1844. These men are known 


as the classical economists together with some minor economists. 


Then one of the great neoclassical economists was Alfred 


Marshall, I read the book and had it in my hand just this morning -- 
"principles of Economics," I believe is the title, first published about 
1890. Then among the latest books, I examined the one in which 
Mr. Watson was co-author, which I think was a good book and he supports 
my point of view in that book. There are three authors. 

THE COURT: What is the name of it? 

THE WITNESS: I had that book in my brief case. 

MR. BARNES: Is this the one to which you refer? 

THE WITNESS: Yes. "Modern Economics, " by Burns, 


Neal and Watson -- the Watson being the Professor D. S. Watson who 


testified here yesterday. 
BY MR. BARNES: 
Q Professor Morton, do you know of any recognized economists 
who support the opinion to which we referred? 


MR. WIXON: I object. 


THE COURT: Now, that sort of slurs a little bit the witnesses 


who testified yesterday, doesn't: it? 

MR. BARNES: Well, we can modify the question, if we leave 
out the word ‘recognized, 't would that help? The witness testified that this was — 
559 THE COURT: He would have to say, Yes, he knows, he heard 
three yesterday. | 

THE WITNESS: That would be my answer, sir. 

THE COURT: There were three yesterday that said that that 
was the right way to do it. 

* 
BY MR. BARNES: 
Q On page 471 of yesterday's transcript and the testimony of 
Professor Watson, we find this colloquy: 
"The Court: He is talking about activities 
of the corporation and he says these various activities -- engineering, 
manufacturing, selling, all of those activities -- they are called 


activities. I think the witness understands it, don't you? 
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"The Witness: Yes. 

"By Mr. McGratty: 

Q And in your opinion do all of these activities 
taken in’ combination account for 100 per cent of the net profit or net 
income in respect of the cars sold in the district? 

"A To the question as stated my answer is, no. 

"Q In your opinion, is some portion of the 
net profit attributable to some other activity ? 


"A Yes, the activity of the people who buy the 


products of the company. They, namely sales, and costs together mutually 


determine the net income of the corporation. " 

Professor Morton, will you comment on the statement that 
"the activity of the people who buy the products of the company are a 
ere in addition to engineering, manufacturing, selling, etc., in 
contributing to the income of the corporation ? 

* 7 * 

THE WITNESS: Well, I agree that there must be sales, like 
there must be production. It has been mentioned yesterday there must be 
weather, and I suppose there must be air, there must be a million and 
one other things that. make possible human life and buying and selling, 


but for purposes of economic analysis we attribute the income to the 


activities which produce that income as measured by the costs incurred 
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and if we do as is commonly done in all analysis, including the analysis 


of national income by the United States Department of Commerce, 
exhausts the total income through the payments to the factors of production 
ween duplicate that income if we were to attribute an equal amount to 
sales. That is, if a corporation produces 100 million dollars of cneome 
and we attribute that income both to the factors of production and to sales, 
we would come up with a Zone of $200, 000, 000. | 
563 THE ESS sath aside “are this book, I will say that to 
my knowledge all responsible computations of national income, whether 
by the Department of Commerce or by the National Bureau of Economic 
Research, or any other responsible agency, makes no allowance whatso- 
ever for sales in itself as a creator of income; it deals with income as 
arising throughthe input of factors of production in various classifications. 
BY MR. BARNES: 

Q Professor Morton, here is a quotation that is so similar to 
others that I have presented to you, at least I think it is, that I don't want 
to waste much time on it. Let me ask you quickly to comment on this. 

It's on page 478 in Professor Watson's testimony. 

"The Court: Don't I understand your testimony 
to be that if the entire product of General Motors were sold to customers in 
the District of Columbia that the entire net income of this comoration was 


earned inthe District of Columbia.? 
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"The Witness: Yes, I so testified." 
Will you comment briefly on that one. 
564 Mr. WIXON: I object. What is the comment going to do, 


your Honor? I have never heard of a cross-examination where a witness 


is asked to make a statement concerning the testimony of another witness. 


I had thought it was Hornbook that that was not permissible. 

THE COURT: I will overrule your objection. 

THE WITNESS: First, I agree with the witness that his theory 
is consistent with this result, that if the sales factor alone is used then 
he would be obliged to attribute all of the income fromsales in the 
District of Columbia to the District of Columbia. 

Now, I do not agree that that is a proper method of apportionment 
because it neglects other factors that are responsible for the creation of 
that income and for which the company incurs costs. 

Now, such factors have in practice -- 

MR. WIXON: I object, excuse me, sir. This is far beyond this 
statement here, sir -- far beyond it. Look what your Honor put to the 
witness, a question as to what his testimony was to be taken as meaning. 
You stated it, he said he agreed that that was it. That's all there was 


here, sir. 


BY MR. BARNES: 

Page 510 in Mr. Nathan's testimony, we have this colloquy. 

“By Mr. McGratty: 

Q Mr. Nathan, do I understand correctly that it is your 
opinion that the net income or net profit of a corporation is derived from a 
number of different factors ? 

“A A wide variety of factors, yes, sir. 

"Q And would those factors include all of the engineering, 


manufacturing, administrative, selling and other activities of the corporation? 


"A Everything the corporation engaged in can affect and does 


affect, may effect the profits of the company, the net income, yes. 

"Q And do all of those factors which I have mentioned con- 
tribute in some measure to the net income of the corporation ? 

"A Yes, andno. They may contribute to losses, or they 
may contribute to profits, and there is no way in my judgment of saying that 
any specific factor has contributed any specific proportion to the net income." 

On page 512: 
566 "Q@ But the net income, in your opinion, is attributable to a 
greater or lesser extent to each of these factors? 


"A Some positive and some negative; yes. 
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"Q Is it possible to measure in any way the extent of the 
contribution to net income by the various activities carried on by the 
corporation ? 
"A In my judgment it is not. It is not conceptually nor 
practically." 

Now, Professor Morton, in your opinion is it not conceptually 
possibly to measure the extent of the contribution to net income of the 
various activities of the corporation ? 

MR. WIXON: I object. 

THE COURT: I overrule the objection. 

You mean of a corporation of this type ? 

MR. BARNES Yes, we were talking here about General Motors. 

THE WITNESS: It is conceptually possible; indeed, it is con- 
ceptually necessary from the viewpoint of a rational economy or from the 
viewpoint of an individual corporet ion to have some conception of whether or 
not a given output or cost or expenditure contributes to the net income. That 


is one of the purposes’ of cost accounting which aids the management in making 


such decisions and to say that it is conceptually impossible to allocate any 


income to any cost méans that rational management is impossible. 
567 Now, I don't believe that management is perfect, or that they 
have perfect foresight, or that they are omniscient, but there is some 


rational relationship between the costs that they incur and the income that 


they produce. 

BY MR. BARNES: 

Q. That's a conceptual matter. 

Now, as a practical matter and by practical matter I assume 
we are talking about practical for tax purposes, as a practical matter can 
a reasonable measurement of the income attributable to these factors be 
made? 

A. Yes. Ithink it can be made. For example, it is reasonable 
to say that if a plant is located in the State of Michigan, that the operations 
of that plant make some contribution to the income of the corporation 


which owns that plant in the State of Michigan and if they have branches 


in other states I think it is conceptually, as well as practically, possible 


to apportion some of the income produced by that corporation to the 
operations of those plants in the various states. | 

Q. Do you want to suggest tests which might be applied to effect 
that measure? 

A. Well, in practically ~- the test is, of course, the amount of 
property located in a given jurisdiction or the amount of payroll in a given 
jurisdiction. These are rough indicators, though not precise measures, 
568 of the importance of the labor and capital factors. But to say that 


it's conceptually impossible to allocate income to any particular factors of 
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production, I think, is basically erroneous. 
Q Do you think -- would putting those two factors in combination be 


a reasonable approximation ? 


A I think they would give a practical result. 
* * * 


570 
MR. BARNES: The question I should have asked him, then, was 


is there a reasonable measure by which the income, having been divided 
up departmentally, can be divided up geographically, and that was the 
error of my examination. 

THE COURT: You mean net income? 

MR. BARNES: Net income. 

Can you direct your answer to that one, Professor Morton? 

THE WITNESS: Yes. If we determine the factors responsible 
for net income within 'the operations of the corporations we can divide them 
up geographically by ascertaining where those factors are operated, that is 
where the plants exist and where the labor is employed. 

THE COURT: What about where the sales take place ? 

THE WITNESS: If there is an expense incurred where the 
sales take place tren, of course, the expense factor in that area would have 
to be taken into account. 

THE COURT: You mean it is determined by the expense ? 


THE WITNESS: What I am suggesting is this. If one were to 
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allocate geographical location of costs .-- 
THE COURT: We are not talking about costs, we are talking 
about net income. 
THE WITNESS: Yes, if we were to determine the erention of 
nee income by the geographical allocation of costs, then, as in the case of 


manufacturing we would be obliged:to say that where the plant is and where 


the labor is incurred there the income is being created. 


* * * 


BY MR. BARNES: 


Q It would be fine except I had to backtrack because of my error 


in leaving out the reference to geography. 

You have said in the last minute if I may repeat it to make sure 
that I understand it correctly, that you can allocate or you can divide the 
income up geographically by reference to the costs incurred in the various 
areas in the production of the income. 

A That is my testimony. 
Q Very well. 

Now, I want to go on from that because that's a pretty complicated 
thing, perhaps, to do and get to the practicalities of the tax problem which 
is to find some easy way of doing this, and ask you again whether you can 
suggest some fractions or factors or some process for making a reasonable 


approximation of that division of costs ? 
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A lagree with the common practice of using a formula which 


gives weight to payroll and to property in the various jurisdictions. 

THE COURT: You don't agree with the uniform factor? 

THE WITNESS: I think that uniform factor is all right. 

THE COURT: The uniform:formula? 

THE WITNESS: Yes, I do. 

THE COURT: That has the sales factor. 

THE WITNESS: Itnow, but I was responding only.directly 
to his question here as to method of allocating the costs. 

THE COURT: Oh, I see. 

THE WITNESS: Yes. 

BY MR. BARNES: 

Q Now, Professor Morton, in your opinion can you suggest. what 
you think is the best, the most reasonable of these various approximations 
for arriving at the income that is attributable to this or that area? 

MR. WIXON: I object, your Honor. 

THE COURT: Let's take a concrete case here that we have. 
Let's take General Motors in the District of Columbia. You have all the 
facts before him. 

MR. BARNES: We have all the facts in the hypothetical question 


as presented yesterday and as presented this morning to Professor Morton; 
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573 we don't have arithmetic but we don't need arithmetic, I think he 
can answer on principle. | 
THE COURT: All right. 
BY MR. BARNES: 

Q These facts as you recall are that General Motgrs Corporation 
does all of its manufacturing outside of the District, and it makes sales 
within the District and it has employees who are engaged in that' activity, 
and so on, in the District. 

THE COURT: And bear in mind that we are talking about the 


segment of the activities of the corporation that comprise the manu- 


facture of X number of products and their sale in the District of Columbia, 


not necessarily in the District of Columbia but sale to customers in the 
District of Columbia. : 
BY MR. BARNES: 

Q Now, under those circumstances, can you suggest a practical 
approach to determining the portion of General Motors Corporation's net 
income which is fairly attributable to the business carried on in the District ? 

A Ibelieve that either a two factor formula using property, 
payroll, or a three factor formula, would produce a fair and Penscnatie 
result. But I do not believe that any formula which uses only one of these 
factors, whether it be payroll alone or property alone, or sales alone, is 


proper. 
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574 Now, I do not hold to the view that a three factor formula is per- 
missible because I regard sales as a creator of income, but because sales 
may be a measure of some of the advertising and sales costs which may 
not be properly allocable to a given jurisdiction and therefore may be 
divided over the total sales of the company and then allocated back to the 
various jurisdiction in proportion to the amount of sales incurred, sales 
made. 


* 


BY MR. BARNES: 


Q What kind of sales are you talking about; sales to the location 


of the customer, sales through an office, sales from inventory, sales 
where ? 

Sales in a given destination. 

Destination ? 

Yes. 

Very well. 

Now, will you restate, just to clarify the record, the reason 
for your suggestion that a property factor is a good factor to use? 

A Becausé the property factor is a rough approximation of the 

capital and land and enterprise costs incurred in a given area. It also 
indicates, since property is used along with labor, that there is a great 


deal of labor activity in a manufacturing corporation where the property 
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exists. 


Q Now, will you explain also, again, why you suggest payroll as 


a factor properly to be considered? 

A Well, payroll is obviously a measure of the input of the 
labor factor. 

Q And now will you explain why you suggest that the sales factor 
576 may in cases be added? | 

A I suggest the sales factor may be added because there are certain 
inputs or costs which are not easily and readily and obviously allocated 
to a given jurisdiction where incurred and may be reasonably allocated to 
the place where they take affect. 

Q What is the nature of such costs? 

A Well, advertising costs in national magazines, for example, 
and other geaeral sales costs which are the result of programs that are 
nationwide. : 

Q That is the entire reason for the suggestion of the sales factor? 

A Well, if there were any other costs that would fall under the 
same -- 3 

Q You have mentioned costs, yes, but I meant aside from allocat- 
ing certain costs, is there any other reason for the sales factor? 


A No. 
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CROSS-EXAMINATION 
By MR. WIXON: 
Q I take it, Professor Morton, that you are not particularly im- 


577 pressed with the addition of sales as a factor to the two factors that 


you mentioned of payroll and property? 


A I don't know what you mean by being impressed; I said it's 
agreeable to me to do it because it is a way of taking into account these 
cost factors that may not be otherwise allocable. 

Q But it's only for that reason that you would add sales? 

THE COURT: That's what he said. 
BY MR. WIXON: 

Q Only for that reason? A That's correct. 

Q_ And you mentioned costs as perhaps being included in the sales 
factor. You mentioned advertising costs on a national basis, promotional 
costs and any other cost, I think, although not necessarily particularly 
described by you might be included? 

A I don't say that they are included in the sales factor, I say that 
it is one way of proportioning these costs by use of the sales factor. As we 
assume these costs are incurred where they take effect. 

Q Let me ask you, sir, now, you had used sales, I take it you mean 


the gross sales figure, by that let me -- 
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A  Imean whatever figure is used in the law here for the purpose 
of sales. , 
578 Q Let me put it this way, sir, we will have a clearer understand 
ing of it. 
If General Motors sells for $500, 000 cash automobiles to 
customers in the District of Columbia, the number is immaterial, you 
are using that gross figure of $500, 000 as the sales in your sale norton 


of the formula; is that correct, sir? 


A Roughly, yes; if one allows for returns and matters of that kind. 


Q Yes. Assume the sales are consumated, there are no returns, 
but it would be the $500, 000 gross sales price? : 

A That's what I have in mind. 

Q Now, doesn't that gross sales price of $500, 000 include, if we 
are not assuming a loss operation, including all the costs attributable to 
or incurred in the production of all those automobiles which were sold 
for $500,000? A Yes. | 

Q And doesn't it rather overemphasize the matter to add to that 
payrolls, which are another cost and which theoretically are included 
in the sales ? A No, it does not. 

Q Isee. Why not? 


A For the reasons IJ have just explained, because there is no 
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emphasis whatever upon costs in using a single sales factor simply because 
the sales figure includes cost. It is a complete non sequitur, I would 
579 say; to make that type of inference. 
Q Isee. 
Well, now, property doesn't include cost, does it? 

A Property is not a cost but it is an indicator that some costs 
have been incurred. I agree with you that property itself is not a cost 
factor. 

Q The mere fact that it's an indicator that some costs have been 
incurred doesn't give it any particular significance if you know the costs 


themselves, does it? 


A It is a rough measure or as I prefer to say indicafor. Now, if 


there were some feasible way of using the costs themselves, some way 
which I do not know of, I presume on theoretical grounds I would have to 
endorse such a method. 

Q Now, sir, you said some costs were incurred and that property 
is an indicator of the fact that some costs were incurred, but what is the 
relevance between property as a mere rough indicator of some costs? 
What rationale gets you to what costs or how must cost, when you use some 


costs ? 
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A Well, in this way: property is an indicator of costs being 
incurred. If a corporation has actively in use property of $100, 000, 000 
in a given area there are automatically certain chafiges or costs that go 
ae with such property, namely, depreciation, maintenance, renaires 
the interest costs, and whatever enterprise cost is allocable to such 
property. | 

Q Suppose we had in the State of Michigan, if I may assume these 
facts, a corporation known as the Geeral Motors Corppration; its total 
number of plants each identical in size in the State of Michigan was 20, 
and 15 of these plants are idle, they are stand-by plants, they don't use 
them, but they use 5 of thoge plants. Now, on what basis would you include 
those 15 idle plants as part of the property ? : 


A I didn't say that I would include them. 


Q Well, suppose they#were operating at 10 per cent of capacity, 


what would you do then, sir, in respect to those properties ? 

A Lthink I would do it the way it's being done, wherever the 
property factor is being used. ! 

Q You didn't identify, I think, sir, what you would include in 
property. What would you include in property ? 

A No, I haven't identified what I would include in property. 

Q Would you do that, sir, now? 3 


A Well, I believe that what we would include in property would be 
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the physical property of the corporation which can be identified -- real 


and personal physical property. 


581 Q 
A 
Q 
A 


Q 


All the properties owned by the corporation, in other words ? 
Real and personal. 

All the properties real and personal? 

Physical, or tangible. 


So, as a matter of fact, you would have to include in your property 


factor properties of the type that I just described, plants which were not 


being used, isn't that true, sir? 


A 


Well, if there were circumstances in which those properties were 


not being used and it were demonstrated that they are not properly a part 


of the income-producing assets of the corporation that fact would have to be 


taken into account by a tax administrator and is not a matter of general 


theory. 


Q_ But property -- 


THE COURT: Would it be included in the property factor? 


Property not used by the corporation in manufacture, generally speaking? 


THE WITNESS: If it were generally used, in my opinion it 


should be included because it's not practicable to make an ascertainment 


of the degree of use -- 
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THE COURT: No, I mean take an idle plant, no use at all. 
THE WITNESS: Well, I doubt whether such a plant ‘should be 
suas at all. If it were completely idle and not used, for example, I 
have been through the City of Detroit and I saw the old Hudson plant 
being torn down. Now, if that plant was technically being owned, if it 
were included, it would probably be included at a very low value which 
means that in effect the idleness produces a lower valuation for the plant, 
and this is what it usually does for taxation purposes. 
BY MR. WIXON: 

Q No, sir; I'm not talking about it on taxation purposes, I'm 

talking about purposes of economics, that's what you were talking about 


here, sir. 


A Ihave not studied the question as to the degree to which the 


use of a plant should affect the valuation of that plant for the purposes 
of this tax formula. I haven't studied the degree to which it is feasible 
or practicable to take into account the varying degrees of use. 

For example, a steel plant sometimes operates at 50 per cent 
of capacity, sometimes at 100 per cent of capacity. I do not believe it 
practicable for these purposes to vary the importance of the property 
formula in accordance with the rate of steel operations, for example, or 
in Minnesota, where the iron mings are sometimes down and hardly 


operating at all; I doubt whether it's feasible or practicable to take them 
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out of the formula just because of that reason, then push them back into the 
583 formula the next year because they are operating at 100 per cent. 
But I have not made a complete study as to the feasibility of that because 
I'm not a tax administrator. 

THE COURT: All right, you have it. 

BY MR. WIXON: 

Let me ask you one more question, sir. 

Now we will not use a manufacturing plant like this, we will 
use a lumber producing plant. This lumber company, if we may, in the 
State of Washington, owns 1 million acres of property, and progressively 
it cuts trees on that property which it processes in one way or the other 
and finally sells, but at no time is all of the property on which the trees 
grow being used for the purpose of obtaining trees, and the percentages 
over that land where trees are cut vary. 

Now, how much of the property of the million acres that I 
mentioned would you include in your property factor, sir? 


A Well, if the practice is uniform in the various jurisdictions it 


doesn't make a great deal of difference because you are using a ratiog 


but I haven't given any particular study as to how one would value the 
property of a lumber company in the State of Washington, but it really 


makes very little difference if all of the property is included or not included 
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584 so long as one follows the same practices because it would not alter 
greatly the ratios. 

Q Now let me ask you, Professor Morton, you will agree, will 
you not, that if only 5 percentum of those million acres that I mentioned to 
you are actually being used for the purpose of taking trees, that it does 
rather overweight the thing to put in the remaining 900 thousand acres 
as a property factor for purposes of taxation, let us say, as it relates to 
the State of Washington, because those 900 thousand acres, we assume, 
according to my example, did not produce any trees--it produced trees-- 
in the sense it produced trees for sale, the acres remained idle. 

A Well, I don't know that I could agree that the only acres which 
produce trees are the acreages which are actually being cut at the moment. 

Q Well, there's no expense incurred in respect to those 900 
thousand acres in my example, just property, sir, just property alone, 
standing property. 

A Well, there may not be any expense incurred in the idle acreage, 
although that's usually not the fact, but I'm merely assuming it because 


you state it as an assumption, not as a fact. 


Q Yes. A There usually is expense coincident with it. But 


585 since you use ratios of property in a given jurisdiction to the total 
property, if you used the same methods in all cases it doesn't make a great 


deal of difference how these problems are resolved. 
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Q You are speaking of it now on a national basis, I take it, that is 
to say if you apply this approach uniformly throughout the 50 states that 
it's rather immaterial insofar as the ultimate splitting up of income is 
concerned, I take it? That's your premise there ? 

A Yes, that's true. That is if a uniform method of valuing this 
property is used it wouldn't make a great deal of difference. 

Q Now, all this property that I mentioned to you in the case of 
the lumber company is in the State of Wisconsin, and none of it is anywhere 
else, none of it is in Michigan, for example, but the lumber is sold by this 
company primarily to'the State of Michigan, it's there that the market is, 
it's there where the customers are, 

Now, under those circumstances I take it that in this multiple 
factor formula that you use insofar as property is concerned that factor 
would be entirely, 100 percent, in favor of the State of Wisconsin and none 
of it would, of course, be in the State of Michigan? 

That is there would be no property in the Michigan computation? 


That's right. A All right. 


Now, for 'tax purposes that necessarily would result that insofar 


as property was concerned, property alone, that Wisconsin would be 
entitled to the entire tax. 
A Insofar as the property bore an element in the weighting in the 


formula; yes, sir. 
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Q And that would be true, would it not, even though all of the 
market for these products was in the State of Michigan, in my little example. 

A That is correct, insofar as the property factor alone is concerned. 

Q Now, you used payroll as another of your factors and I under- 
stood you to say that so far as you were concerned, individually, that 
preferentially you would stop with the use of the two factors of payroll and 
property. I said preferentially now, sir. 

A Well, I would prefer to say that it is a matter} largely of indif- 
ference to me whether or not one uses the two or three factor formula 
because I believe that either the two or three factor formula will practically 
effect a reasonable proportioning of income. ! 


Q Why do you select payroll? 


A Because payroll is conventionally used in many areas and is an 


easily and readily ascertainable factor and because it measures in a rough 
way the input of labor. : 
587 Q But there are other expenses involved in labor? 

A That's true . 

QI think you -- 

A There may be fringe benefits in labor. 

Q Would you weight these two factors? That is to say, would you 
give, say, payroll three times the weight that you would give pronentys or 


vice versa, or use some other weighting? 
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A Thave not made a study of weighting of the matter. 
Q What would you do in the case of corporations where one of 


them, two corporations, one of them has extremely high payrolls, the 


other one has extremely low payrolls, but they produce identically the 


same product, and the margin of the profit is the same. Would you say 
that the payroll in the one case equated equally with the payroll of the other 
for the purposes of determining the production of income ? 

A Ithink in the case you cited that where the payroll was a large 
proportion of the total expenses of the corporation it was more, the labor 
factor was more important then the other case; yes. 

Q Does expense create income? 

A The expense does not create the income, but the things for which 
the expense is incurred creates the income. Labor expense doesn't create 
<a but the workers on the assembly line create the automobile which 
creates the income. Expense is a measure of the workers effort. 

Q But we are not involved here, of course you understand, 
Professor, in trying:to measure the activities of the workers; we are try- 
ing to measure the amount of the tax on net income. 

THE COURT: All he said was -- you asked him whether or 
not expense produced income; all he answered was, simply, no, the only 


thing is the expense paid for it. 


BY MR. WIXON: 


Q Does property standing alone cr eate income? 


A Not standing alone, it has to be used by the management 


together with labor. 

Q You gave an example of a man who builds a house at a cost to 
him of $20,000, you may have used a different figure but I think it's 
immaterial, and when he completes this house that house has a market 
value, let us say, of $30,000 and you stated as I recall your testimony 
that in such a case he has income of $10, 000, the difference between the 
cost of $20, 000 and the fair market value of $30, 000 -- 

THE COURT: Blt only economically. 

BY MR. WIXON: 

The economic cost. 

He has economic income does he not, sir? 

That's correct. 

What is the economic income which you would determine and how 
would you determine it in the case of the production of automobiles 
where the costs were so much money, it's immaterial how much, and the 
value or the income from those automobiles was a figure unknowa. How 


would you go about determining what it would be? 


* * * 
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THE WITNESS: The economic income would be the value of 
all of the automobiles produced minus the cost of producing all of these 
automobiles. That's the economic income. 

THE COURT: You equated it with the house? 

THE WITNESS: That's right. 

THE COURT: Yes. 

BY MR. WIXON: 

Q Now, would you include in that property to-get the economic 

income? Would you add property there? You said costs. 


A No. 
THE COURT: Add property in something like that. All 


he said, Mr. Wixon, was you asked him what was the economic income. 


He said it was the difference between what the automobiles cost to manu- 
facture and what they were worth. 

* * 

By MR. WIXON: 

591 Q Now, if income is produced by those elements, if I correctly 
stated them, sir, if I didn't please tell me -- land, labor, capital and 
enterprise -- if income is the result of the application of those items 
don't you have income when you have applied all of these things? Don't 


you automatically have income? 
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A If youapply them intelligently to produce goods that have utility, 
but if you apply them unintelligently and indiscriminately you may not 
produce anything worthwhile. | 
Q What is income, then, sir? How would you know whether a 
man had applied them properly to get income and not properly to get income ? 
THE COURT: He said income was the difference between 
what it cost to make the automobile and what it was worth when it was 
finished. 
BY MR. WIXON: 
Q Wouldn't the sale of the vehicle or the item produced pretty 


well measure that income result? 


A It is a good way, probably one of the best, to measure the total 


value of the output. It's the one most commonly used. 
Q_ Andevery time you make a sale, Professor Morton, isn't 
eee in.the price of the product, if you are going to have any realistic 
income, reflected all of those items that you have talked about--land, labor, 
capital, enterprise? | 

A Oh, yes, the costs incurred for the use of all of these items is 
in the selling price. i 

THE COURT: That's why he objects to this one factor formula. 

He says that's true, but you don't give any credit to the place ares the 
expenses were incurred. That's where he said the objection was. 


* * * 


BY. MR. WIXON: 

Q Tell me, I'ma little bothered by this inclusion of sales on the 
ground that some advertising costs may be included in that sales element 
which would otherwise be overlooked. 

What significance do the advertising costs have? 

A Well, Iuse them as an example of costs which are not easily 
allocable to a given place. 

Q Suppose now there was a program of advertising but none of that 
advertising was directed to the place where the sales were made. How 
would you do something with that, sir? 

AL suppose that would be something difficult to do, but that is a 
highly unlikely situation for a concern of nationwide importance. General 
Motors, when it advertises, say, a Chevrolet, I find them advertising in 
Life, and in the Saturday Evening Post, and national magazines. 

Q That's a tremendous organization, but you will have to agree 
there are a number of smaller organizations that don't have that national 
advertising approach. This approach you have would have to be applicable 


to everybody, would it not, sir? 


A Yes, sir. [had in mind, of course, General Motors when I 


was testifying. I haven't studied in detail how it would operate for smaller 


companies and my experience is that almost any formula that has a 


371 

594 rational basis nevertheless may not operate with the same perfec- 
tion in every situation. But it should still have a rational basis, that's my 
view. 

Q Income is not, according to my understanding of your testimony, 
created by a sale? : 

A. That's correct, sir. 

Q It is not created bya sale? 


A No, sir. 


Q Then, when you add sales the only reason you add it, if I may be 


clear upon the subject, is to get a reflection of expense ? 

A That is correct, sir. 

Q Now, there are other expenses, of course, incurred in this 
process. You have general overhead, you may have litigation expenses-- 
just exactly as General Motors is incurring right here. They areal ex- 
penses and they are all part of that whole picture. What would you do with 
those, sir, because sales wouldn't reflect that, would it? 

A Well, since you bring those up, the sales item would be a way 
of giving some recognition to these expenses over the general area in which 
the product is sold. Yes, it would. 

Q Then, sales would take in every other expense besides payrolls ? 

A It is a way of giving recognition to those expenses that may not 


595 
be directly allocable to a given jurisdiction for a nationwide corporation. 
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Q Now, if those expense items could be ascertained definitively , 


that is to say 100 thousand dollars expense definitely incurred in Michigan, 


100 thousand dollars of expense in Wisconsin, and so on down the line, 
you would say then that there would be no point or necessity of including 
sales because you would have the definite determination of expense alloca- 
tions; is that correct, sir? 

A That would be true. Then I would say that a two factor formula 
would be satisfactory. 

Q Professor, Iam a little confused, and that may be an understate- 
ment, but I am a little confused about property and payroll and sales in 
respect of my understanding that income is produced only in the place where 
factors of production are used and that those factors are land, labor, capital, 
and enterprise. 

Now, labor, I take it by that you mean the application to some- 
thing of an individual's creative ability in one way or another; land you use 
in the sense of capital, I take it; all right there, sir? 

A Well, in the accounts of a corporation it would merely occur 

in the property accounts, or as capital; yes, sir. 

Q So wecould, I think probably for our. purposes, just drop the 
596 two -- land and capital words -- and use the one, capital, to include 
all physical assets of the corporation ? 


A That would be satisfactory. 
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Q We have then, labor and capital and enterprise. 

By enterprise I take it you mean the fact that somebody goes out into the 
market and makes it possible by his salesmanship or some other means 
the movement of the goods which have been produced? : 

A No. I mean not only the movement and the sales but the manu- 
facture. The reason for including the item enterprise is to give ome 
explanation of why profit exists in addition to pure interest and labor 
factors in income. : 

THE COURT: That's sort of administration, isn't it? 
THE WITNESS: Yes, and risk taking. : 
BY MR. WIXON: 

Measurable, sir, by anything at all particularly ? 


A Well, it is measurable by corporate profits. 


Q But I mean measurable in a formula. Can you measure<enter- 


prise by a formula? 

A It is very difficult to measure in a formula, it is one of the 
most abstruse and difficult concepts in economy, and the Ricardo and 
Marxian theory neglects it altogether, they come to the conclusion there is 
only one factor of production--labor--and congealed labor as mentioned by 
597 Dean Baily and the private enterprise our capitalistic economics 
says there is some other factor there, namely, the enterprise or 


organizational factor or team factor or risk factor, or whatever it may be 
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called, which persists and which makes possible the growth of our economy. 

Q Igather you don't quite concur with Ricardo in that area? 

A I'tmnot a Marxian, sir, and Ricardo held to this congealed 
labor view of capital and it was taken up by Marx and used as the basis for 
Communism, and I don't endorse that point of view. 

Q  LEither as a matter of economics or otherwise ? 

A That's right. 

Q Well, we have then, as I see it, ourselves down to two elements 
basically--capital and labor, since you do not agree with Ricardo on some 
of his approaches. 

A Capital, labor and enterprise -- three. 

Q Well, shouldn't a formula include enterprise, then? You have 
to have it in there if income is produced by capital, labor and enterprise, 
the formula should reflect it, shouldn't it? 

A It should reflect it and I believe where the capital and labor is, the 
enterprise will be there also. That is -- 

Q But you realize, sir, that in any formula we use we have got 


to use dollar amounts, we can't just say capital, labor and enterprise, 


598 without putting something in the spot where enterprise is. 


THE COURT: What about payroll? 
THE WITNESS: Well, payroll reflects the labor factor, and 


property reflects the capital factor and the two -- 
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THE COURT: Doesn't payroll reflect a good deal more than the 
labor factor? 3 

THE WITNESS: Yes, it reflects also the management of that la- 
bor factor, the use of that labor factor, the employment of it, the direction 
of it. : 

THE COURT: Isn't that enterprise? 

THE WITNESS: Yes. 

THE COURT: Wouldn't payroll reflect enterprise? . 

THE WITNESS: It does -- both the property factor and the 


payroll factor reflect that there is some enterprise there, or therewould 


be no property, there would be no payroll in our system. 
MR. WIXON: 

Q Well, you used the word "entérprise™ before when Judge Morgan 
asked you some questions, ina formula or a statement that income is the 
result of labor, or payroll as we were using it, capital and enterprise-- 
those three items. A, Yes, sir. : 

599 Q AndIasked you simply whether since labor is already identi- 
fied as payroll you can't identify it again as payroll, wouldn't it be abso- 
lutely essential, properly, to have some element for enterprise? You 
can't use payroll twice. 

A No, there is no element that [can conceive of which for the 


purposes of apportionment could be called enterprise. We must assume 
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that the enterprise exists in the use and direction of property and payroll. 

Q And thus you get to a two factor formula ultimately necessarily, 
don't you, because income then is from the formulary approach, measurable 
only by capital and labor? 

A. Not measurable by, it is -- 

Q  Determinable by. 

A It is created by -- no, capital, labor and enterprise. 

Q@ Isaidas a formulary approach, sir. 

A Well, I'm assuming this in the formula the capital and labor 
factor will show that there's also some enterprise. 

THE COURT: You are using labor, but don't you think it would 

be clearer if we stick to the conventional term of payroll? Labor means to 
me that is the man who comes in and manufactures the automobile, and 


payroll covers not only that but all the others, for instance selling, 


enterprise and management, and administration, so forth, doesn't it? 


600 THE WITNESS: I agree with you, your Honor; it would be 
clearer if we stuck to the phrase "payroll, * because that includes 
Mr. Donner, the Chairman of the corporation as well as the other, so that's 
what I really intended. 

THE COURT: It also covers the selling force. 

THE WITNESS: Yes, sir. 


THE COURT: It has nothing to do with the manufacturing. 
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THE WITNESS: The actual direct labor force may be a smaller 
part of the total in some industries. 
BY MR. WIXON: 

Q Suppose you had a large payroll in one place, we will call ita 
payroll of $1 miljion, and a payroll of half of it $500 thousand in another 
place, and the people in the place where the payroll was $1 million were 
rather shiftless, but the people in the place where the payroll was $500 
thousand were to the contrary, very intelligent, hard working, skillful; 
and the people in the place where the payroll was $1 millibn caused the 


company severe losses, but the people where there was $500 thousand of 


payroll managed to overcome that. How would you take those factors 


into account, sir; or would you? 

A In this appprtionment formula they would not be taken into account. 
601 The COURT: You ought to read the Butler case in California, 
that's what happened there. They said the three factor formula was to be 
used although they had an actual loss in California and they said, well, 
you can't do that, we want a separate accounting, this factor wouldn't work, 
the Supreme Court said, you are wrong, it does work, just because you 
lost money in California you can't tell what that operation in California 
might have contributed to other places. That is the Butler case,. it really 


is very interesting. Butler Brothers v. McColgan or McColgan v. Butler. 
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THE WITNESS: I believe I have answered it, I said that in this 
apportionment formula no distinction would be made between operations 
in various jurisdictions whether those particular operations operated at a 
loss or profit. We assume that the net earnings or the profit of the 
corporation is being allocated in proportion to these factors, without regard 
to the fact whether in'a particular operation or area there is a profit or loss. 
BY MR. WIXON: 
Q Now, Professor, you, of course, are aware that this is a tax 
upon dollars that we are talking about? 
A That's right. 
Q And the tax upon dollars, since you have familiarized yourself 
with the understanding of this material -- 
* * * 
602 MR. WIXON: You understand, sir, when we talk in this tax- 
ing area here we are talking about income in the dolar sense, not income 
in the fair market value sense. You realize that, sir? 


THE WITNESS: That's correct, but there's no distinction between 


the two because fair market value is also measured in terms of dollars. 
* * * 


603 Q Inother words, sir, we are talking about for tax purposes here 
income in the sense of the difference between the price for which something 
is sold and without trying to be definitive, the expenses which were related 


to the item which was sold? 
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A Well, that is one type of net income, but there are the other 
types that I have mentioned. 

Q Weare directing ourselves here in this case to that proposition. 

A Well, that I can'ttestify to, as to what is the complete nature 
of this case. 

Q No, I didn't mean that, I meant that we are talking about dollars 
in the true sense, in the real sense, that is to say a number of dollars 
over and above the costs which were incurred in producing the product 


which was sold for those dollars. 


A Well, my only difficulty is with accepting the view that we are 


always referring to the product which has actually been sold because in some 
cases it may not have been sold. | 

Q You will agree, sir, that it would be impossible, as an individual 
you know that it would be impossible for us to tax something which was just 
in the warehouse, not moved out into the open market, for a price over and 
above what it cost to make, or would you say, sir, to the contrary that 
604 there should be a tax levied on that income? 

A Lhaven't studied the matter as to whether or not there should be 
a tax levied on that income under all circumstances or whether there should 
not. I know that income is accrued differently in different ernises and 
I simply will have to say that I don't know what the practice should be. 


That is a matter for tax administration. There may be a mining company, 
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for example, that follows a different practice, and I am not now prepared 
to say whether they should be taxed in proportion to their net income in 
precisely the same way as a bank, let's gay, ora manufacturing company. 
That I am not prepared to say; I will simply have to answer I don't know. 

Q Asa matter of economics, the income would be earned when 
the product had been completed and had a fair market price over and 
above its cost? 

A That is right. 

Q Now, if you will direct yourself, please, sir, to the proposition 
I have in mind, the real one that we are faced with here, dollars. 

Would you say, sir, that no income was produced whatsoever by 
the sale of the item for a price which was greater than the cost either of 
making the article or acquiring it? 

A My answer to that would be as follows: that if one computes 
Be costs to include all factors of production plus enterprise profit then 
nothing can be attributed to sales as such because all of these factors combinec 
will equal 100 per cent of the selling price. 

If one includes some proportion of the selling price as being 
due to or created by the sale then one must decrease the amount due to the 


other factors of production. It is common practice to attribute all of the 


income to the other factors of production, including enterprise, profit 


and none to sales, and this practice is followed in the national income 
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accounting and in all economic analyses that Iam familiar with. 

Q Well, you will agree, will you not, sir, that aneaenite studies 
and analyses are directed almost, well, I wa3 gang to use the word without 
exception -- I don't know enough about it, but I would say almost without 
exception to the fact of the market, the effect of world conditions on the 
market, the effect of other economic conditions upon the availability of a 
customer for the sale of your products ? : 

A Oh, those are very important things. 


Q Well, why should they be, sir? They are not affected in the 


economic end of the things as you have expressed it except by the applica- 


tion of labor and capital ? 

A Well, if there is no market it means that in some areas either 
that you're producing the wrong type of product, then you should not devote 
see labor and capital to that production or it means that in some other 
area of the world in which you expect it to sell they are not producing any- 
thing and therefore have no purchasing power. | 

Q Why is it necessary to have a customer, sir? You have your 
income from the economic standpoint when you have applied two Aiomentsce 
labor and capital ? 

A The reason you must have a customer is that in an exchange 


economy you produce for exchange, you produce value to exchange with 


another person who has produced value, and if no such person exists then 
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you cannot exchange but would have to go back to an area of non-specialized 
production, or of a household economy. That is the reason. 

Q Bvt Ihave trouble there, sir, because the man who produces 
grain and eats it himself has income. He doesn't have any customers at all, 
and as a matter of economics you state he has income. 

A That is true, but the farmer in North Dakota would have a hard 
time eating all of his wheat himself, so he produces for a market, but he 
can sell it in that market only if the other people in the country have pro- 
duced something to exchange with him. 

Q So that the market is of extreme importance in this economy, 
is it not, sir? 

A Oh, Iagree to that. The market is of extreme importance. 

607 But one duplicates the counting of income, if one adds : the income 


accruing to the factors of production to some I'd say mythical or mystical 


sales factor which I have never been able to fully understand. 


* * ” 
BY MR. WIXON: 
Q Let me ask you, sir, when you take labor and capital and you put 
them together, aren't you in fact combining two elements or two assets 
into some other asset? Isn't it at that point simply an exchange of one 
asset for ancther ? 


Let me give you an example, sir. 
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You take $100, 000 out of the bank and you buy $100, 000 worth 
of lumber, and you go out in the open market and you get 1, 000 pepnle and it 
costs you $100, 000 and you pay those people $100, 000, and you have your 
608 $100, 000 worth of lumber and they bang away at it and hammer 
away at it and combine it and finally you have, instead of $100, 000 worth 
of just raw lumber, you have a certain number of tables and chairs. 

Now, you put $100, 000 in your lumber, yo. put $100, 000 
in paying people, so your $200, 000 is out of the bank and in exchange for it 
at that juncture, forgetting the market, have $200, 000 worth of tables and 
chairs. . 

Isn't that true, sir? 


No, sir. 


A 
Q. It is not? 
A 


Because you neglect the enterprise factor. 

Q Ididn't use that, sir. I didn't say enterprise, Lsaid you had 
used up $200, 000 of cash in the bank and in exchange for it you had tables 
and chairs. 

A That's true but I don't agree that they are merely or 
$200, 000 because you have neglected the contribution of enterprise which 


caused you in the first instance to spend this money for lumber and for 


labor to make a product that is useful. 


* * 


BY MR. WIXON: 
Q Now, at that point, sir, and using our taxing approachinow, 
dollars, real dollars where is your income? 


A If the value of the chairs which you use in your illustra- 


tion is no greater than the costs you incurred there is no income. If the 


value of those chairs is greater than the costs you incurred there will be a 
net income. If the value is less than the costs you incurred there will be 
a net loss. 
Q Would it be taxable income, sir? 

* * * 
610 THE WITNESS: The answer is I have not studied the law and 
cannot answer the question. 

* * * 
611 THE COURT: I would like to ask you some questions. These 
are some questions that I asked other economists. 

Let's take the case that you gave about the increment of the 
house. Let's suppose, say, the house cost $10, 000 and finally it valued 
up to $15,000. Then the owner sells it. Now, would you say that the sale. 
does not produce the income? Suppose the house burns down before he 
sells it? 

THE WITNESS: Well, now I think you have made it possible 


for me to answer that question, because I was a bit puzzled by it. 
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THE COURT: I know, because you will say he really lost the 
income by fire. : 

THE WITNESS: Yes; that if he would recover $15, 000 if he had 
insured it for that amount. 

THE COURT: We are not talking about insurance, we are 
talking about income. Let's take the case where the General Motors 
loads six cars on one of these trucks that you see on the road -- almost 
612 run over you most of the time -- and he is coming down a hill, 
say, in Pennsylvania, it has a wreck. Now, there wouldn't be any income 
from those automobiles, would there? : 

THE WITNESS: Except if they were insured. 


THE COURT: Suppose they were not insured? 


THE WITNESS: Then there would be a loss; yes, sir. 


THE COURT: There would be no income at all? 

THE WITNESS: No. 

THE COURT: But let's take another one that comes into the 
District and is sold, then it is income, isn't it? | 

THE WITNESS: Yes, sir. 

THE COURT: Well, isn't the sale what produces the income ? 

THE WITNESS: If I were to say Yes to that I would be double 


counting then because we will att ribute the income being produced there 


to other factors than production. 

THE COURT: Iam not asking you what you would do, Iam 
asking you as an economist. 

THE WITNESS: I would have to say No, that in the economist's 
way of thinking, the sale does not produce the income. It is at the time of 
the sale that the income is realized. 

613 THE WITNESS: For example -- 

THE COURT: We are getting into semantics over here. I 
didn't know we were going to to that today. But it results from the sale, 
doesn't it? You will go that far, won't you? 

THE WITNESS: I would say the income results from the fact 
that you produced the house, not from the fact that you sold it. 

THE COURT: Let's suppose that as soon as the automobile 
was manufactured the government comes along like somebody wins money 
in a game of some kind like these people that win ten or fifteen thousand 
dollars, the government comes and gets it. Now, let's suppose the govern- 
ment came to General Motors, as soon as they manufacture a car, pay us 
the income tax on it. Do you think they could do it? 


THE WITNESS: In the case of General Motors in recent years 


they probably could because they are very successful, but it wouldn't be 


practical. 
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THE COURT: Let's take someone who manufactures something 
and after he manufactures it it is worth more than what it costs him. The 
government comes and says, you have earned income, pay it. What do you 
think the answer would be? : 
THE WITNESS: Well, his answer would be that this would be 
614 a very unfair method -- 


THE COURT: He would say, I havam't had any income, wouldn't 


THE WITNESS: Well, sir, I am not used to disputing with the 
tax authority rulings. Probably he would. : 


THE COURT: I know, Iam asking you. 


THE WITNESS: He might say No, if it is a liability that has 


accrued I will pay it. There are two ways of accounting, namely, one, a 
cash basis for accounting and an accrual basis. 

THE COURT: Suppose a man is on a cash basis ? 

THE WITNESS: On a cash basis he would say rightfully, I have 
no income, that is right. On an accrual basis he would have to say that he 
has -- he might have to say that he has some income. | 

THE COURT: Iam going to ask you another question that I 
asked the others. In this hypothetical question, the law is cited and one 
of the provisions is that if the business is carried on both within and without 


the District the net income from that segment must be deemed to be income 


within and without the District. 


Now let's suppose that you have this two factor formula, property 


and payroll, and there are no advertising expenses, I don't know whether 
there is any proof of it here, how you can justify your testimony with that 
Leen in mind with just the two factor formula, one for payroll and 
property? It is impossible, isn't it? 

THE WITNESS: I think it is impossible. 

THE COURT: Let's suppose now, let's take the other side, 
what I asked yesterday. Let's suppose that you have one factor of sales, 
would it be possible to -- 

THE WITNESS: It would not be possible to justify it in view of 
that provision. 

THE COURT: Am I right in your view that in order to comply 
with the law it would have to have all three factors? 

THE WITNESS: Insofar as I understand the law as I heard it 
here from your Honor during the last two days, that is my view, then. 

THE COURT: Iam charged by the Court of adopting a formula, 
if the District's new regulation is not valid, that may be right, but I may have 
to do that, and in light of the law I have got to find out now, and I want all 
the help I can get -- this is addressed to counsel, too -- I have got to adopt 


a formula which I think is reasonable. 
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Let's suppose that I come to a conclusion now that I have to do that. 


What would you suggest as a proper formula, bearing in mind that if the 


business is carried on both within and without the District of Columbia it 


must be deemed to be income from both sides of the line, what would you 


616 suggest as a proper formula from an economic standpoint ?: 


THE WITNESS: The proper formula that would meet this law 


and every conceivable circumstance of sales and production within and 


without the District would have to be, then, a three factor formula, in my 


opinion. 


THE COURT: Are you familiar with the uniform formula? 


THE WITNESS: I have read it a number of times; yes, sir. 
THE COURT: What is your opinion with respect to that? 


THE WITNESS: My opinion is that as a practical matter this 


formula is satisfactory. 


Q 


THE COURT: Applied to a business such as -- 

THE WITNESS: And applied to any mianutactning business. 
THE COURT: All right. : 

MR. WIXON: Just a couple of questions. 

THE COURT: Yes. 

BY MR. WIXON: 


As a matter of economics, is it accepted that labor and capital 


contribute equally to the production of income or have economists ever 
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thought that there might be some difference in the contribution ? 
617 A Oh, there is a difference in the quantitative contribution, yes, 
sir; labor gets the bulk of the income of the country. 

Q Imean the production of income, sir: 

A Yes. 

Q Have the economists ever considered the possibility that as a 
matter of economics it could be said that, say, capital contributes more than 
labor to the production of income or that labor contributes more than 
capital to the production of income? 

A Yes, in given situations where you have a large amount of 


capital and a small quantity of labor the contributions of capital is said 


to be larger. The most obvious illustration is a hydroelectric plant where 


there is very little labor. The other illustration of the opposite is some 
service industries which are composed mostly of labor, very little capital. 

Q Well, any proper formula, even the uniform formula that Judge 
Morgan has referred to here, ought to have some consideration given to 
the potentials that you have just expressed in respect of the different 
contributions that may be inherent in the production of income, labor and 
capital being the two elements? 

A I doubt whether any practical formula can be devised which 


618 would take into account all of these variations. 
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THE COURT: What Mr, Wixon asked you, would the fact taking 


into consideration that in some instances labor is greater than capital 
and in some instances capital is greater than labor -- isn't that right, 
Mr. Wixon ? 

MR. WIXON: Yes, sir. 

THE COURT: The formula does. The uniform formula does, 


it is divided into three parts. You don't lump them all together.’ You first 


get your property factor and your payroll factor, and if the payroll is greater, 


in that state, why, it would be reflected. | 

MR. WIXON: We are not talking about other piacesh we are 
talking about the District of Columbia. I haven't got the slightest interest 
in the uniform formula. I am not dealing with fifty states and your Honor 
has been, I think, when you are talking about a uniform forse 

THE COURT: I am talking about intrinsically. . 

BY MR. WIXON 

Q Asa matter of economics, I understand you to Bares) -- I might 

have misunderstood you -- but I understood you to agree that in the produc- 
tion of income variations occur in respect of the amount of income which 
may be produced by labor on the one hand or capital on the other’ 


A You understand me correctly, that is my view. 
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619 Q Allright, if you used such a formula giving equal weighting 
to labor and capital, and the third one was in the uniform sales, if you 
gave equal weight to them would you not run into the difficulty that labor 
might have been overstated in one case as an element and capital over- 
stated as an element in another in respect of the income produced from the 
economist's standpoint ? 

A Now, these are proportions in the formula. 

THE COURT: That is right; proportions. 

THE WITNESS: And it is not clear to me how a variation in 
the relative amounts of labor and capital used in various industries would 
work any injustice in apportionment, with a uniform formula. 

BY MR. WIXON: 

Q Do you think there is any such thing as a perfect formula, 
Professor ? 

A Well, in practice, no, I have never seen any. 

Q Would you agree that if we were to sit down and consider the 


matter that perhaps other formulas than the three factors of property, 


payrolls and sales, might be devised which would be equally as good? 


A Ithink there might be, yes. I don't know what it would be, 


THE COURT: In that connection, Mr. Wixon, that is exactly 


what I want counsel to do. If you all have any suggestions, please give 
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620 them to me. 

MR. WIXON: Oh, I have one, sir, the formula approved by 
the United States Court of Appeals in May 1961. 

THE COURT: But I would say, Mr. Wixon, that even though we 
cannot expect a perfect formula we should at least have a formula that makes 
an attempt to recognize the basic economic facts and is not based upon an 
erroneous conception of the economic facts. ) 

BY MR. WIXON: 

Q Oh, no one would disagree with that, no one wants error. But 
you do agree that payroll, for example, and property, using those two 
elements, would be the best formula to use, conceptually? 

A Iconclude that either that or a three factor formula would be 
satisfactory so far as Jam concerned. I want to make it clear, however -- 

Q Isaid conceptually, sir; as an economist if you were going to 


pick a formula that you would use labor and capital? 


A Weil, we have the difficulty that I have referred to of allocating 


to a jurisdiction some of these input factors or costs. 

Q Ididn't mean that, sir; I meant as an economist income from 
your standpoint is the result of labor and capital. Therefore, those two 
elements are the things which produce income. 

621 A Labor, capital and enterprise. 


Q Which is not really measurable except to gc back into one of the 
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two other elements that we have talked about, labor and capital ? 

A Yes, I want to make it clear that I agree that a three factor 
formula is satisfactory for the reasons that I have indicated, that it in its 
workings, it would give some recognition to these expenses which are 
otherwise not directly allocable to a given jurisdiction, not because I hold 
the view that the sale itself creates income in a manufacturing company. 

His Honor asked me about cases of sale of property or let's 
say of stocks, and in that case it is very difficult to apply the conventional 
economic doctrine that the net income is created by factors of production. 


For example, if I buy a hundred shares of U. S. Steel today and sell it 


at a profit a year from now it is very difficult to explain this type of profit 


by the formula of factors of production and I didn't so intend ‘it to be 
explained. I was thinking of profit of corporations such as we have in the 
case of General Motors. 

Q Let me ask you about that sales matter just one little bit more. 
622 You said that sales could be used because it would tend to take 
in some of the elements that are left out by the other two, payroll and 
property, the other two factors of payroll and property. I think you used 
advertising as an example. 

Now, it is true, is it not, Professor, that unless you have 

some criterion for sales, that is to say, the contribution; it might make 


in this area, that you might overload this formula by giving equal weight 
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to sales. You might not give as much as the one-third weight would give it. 
I mean it might not have produced as much as the one-third weight. 
A First, I would like to correct one statement before aE. 


Q surely. 


A It is this, that I do not voice approval of the three factor formula 


because I believe that there are other factors of production in addition to 
capital, labor and enterprise. 

Now, second, whether an equal weighting is the appropriate 
thing ‘is a matter on which I can't offer an opinion because that would 
require a great many statistical studies of how such a formula would work 
out in a great number of instances, and my experience is such that before 
I would offer an opinion about equal weighting or proportionate weighting 
623 I would want to see how it works in those cases. Maybe i ought to 
be able to deduce it, the result a priori, but my experience leads me to 


conclude that I wouldn't venture that. 


* * 


REDIRECT EXAMINATION 
BY MR. BARNES: 
Q The question I ask might not be the same one but it bears on the 
issue. This is the question as to how we may properly be oe that the 


statutory requirement that income from business conducted within and 
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without the jurisdiction be deemed to arise within and without the juris- 
diction. In the hypothetical question involving General Motors Corporation 
it is posed that all the manufacturing activities of the corporation are out- 


side the District, that there are in the District a number of employees who 


are engaged in sales and promotional activities, and, of course, we are 


concerned with the proceeds from sales made to customers within the 
District. 

624 Now, the question is, would a two factor formula applied to 
that situation meet the statutory requirement that the income be divided 
between within and without ? 

A Yes, it would. When I indicated that there are circumstances 
where it might not it was to take into account a situation where a corpora- 
tion had no property or no payroll within the District but did have sales. 

Q@ Let me ask you further about that one. 

Remember that what the statute is talking about is a business 
which is conducted within and without the District and that Judge Morgan 
asked you to disregard such things as advertising. 

Now, if we have no property and no payroll in the District 
and we are disregarding advertising, in your opinion is there any business 
being conducted in the District? We have customers here. 

A From my point of view I would say No, although I suppose this 


is a matter of law. 
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QI just wanted to clarify what your answer was before and I have 
no further questions. | 
RECROSS EXAMINATION 


BY MR. WIXON: 


Q Along that line, Professor, if General Motors produced all of its 


products, all of its employees but one were in the State of Michigan and all 
625 of its property, completely all of its property, was in the State of 
Michigan, and it sold all of its products in the District of Columbia through 
that one employee, you would say that the income was produced, ‘0 far as 
the District of Columbia was concerned, only in relationship of that one 
employee, let us say, to the 50, 000 employees General Motors has. That 
is true, isn't it? : 

A Under the two-factor formula; yes, sir. 

@ And there being no property, you would not include that at all, 
so that would become a zero as far as the District was concerned? 

A That is correct. 

Q And, therefore, following it out, all taxable income, : if any 
there was, would be subject to tax in the State of Michigan alone? That is 


true, is it not, sir? 
A All except the small portion that you indicated. 


* * * 


Arkansas 
California 


Colorado 


Connecticut 
Delaware 
Georgia 


Towa 


Kansas 
Kentucky 
Louisiana 


Maryland 
Massachusetts 
Michigan 


Minnesota 
Missouri 


Montana 
‘New Jersey 


New York 
North Carolina 


North Dakota 


Oklahoma 
Oregon 
Pennsylvania 


Tennessee 
Utah 


Virginia 
Wisconsin 
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LIST OF (a) ALL STATES IN WHICH GENERAL MOTORS CORPORATION 
IS ENGAGED IN BUSINESS WHICH IMPOSE STATE INCOME TAXES, OR 
TAXES BASED ON ,INCOME,AND (b) RELATIVE STATUTES, INCLUDING 
SPECIFIC SECTIONS IMPOSING TAX AND PRESCRIBING 
PO! 


Alabama Code of 1940, Title 51, Chapter 17, Sec. 373 


Arizona Revised Statutes, 1956, Title 43, Chapter 1, 
43-135 (c)(g) 


Arkansas Statutes, 1947, Title 8, Chapter 20, Seca.84-2004(B), 84-2020.9 


California Revenue and Taxation Code, Division II, Part 11, Chapter 2, Sec. 
23151; Chapter 17, Sec. 25101 


Colorado Revised Statutes, 1953, Chapter 138, Taxation II, 
138-1-3, 138-1-28 


Connecticut General Statutes, Title 12, Chapter 208, Seca. 12-214, 12-218 
Delaware Code, Title 30, Part II, Chapter 19, Secs. 1902, 1903 


Georgia Code of, 1933, Title 92, Public Revenue, Division 1, Part IX, Chapter 
92-30, Sees. 92-3102, 92-3113 


Iowa Code of 1954, Title XVI, Chapter 422, Division III, Seos. 422.33, 422.33(1) 


Kansas General Statutes of 1949, Chapter 79, article 32, Sections 79-3203(b), 
79-3218 


Kentucky Revised Statutes, Title XI, Chapter 141, 
141.120(4) (b) 


Louisiana Revised Statutes of 1950, Title 47, Sub-Title II, Chapter 1, Part I, 
Sub-Part B, Secs. 31, 245-F 


Maryland Annotated Code of 1957, Article 81, Secs. 288(b), 316 
Massachusetts General Laws of 1932, Chapter 63, Secs. 39, 41 


Compiled Laws of the State of Michigan, 1948, Chapter 205, (Act 150 of 1933) 
Sections 205.552(2), 205.553(1) 


Minnesota Statutes of 1957, Chapter 290, Sections 290.02, 290.19 


Missouri Revised Statutes of 1949, Title X, Chapter 143, Secs. 143-030, 
143.040(2) 


Montana Revised Codes of 1947, Title 84, Chapter 15, Seos. 84-1501, 84-1503 


New Jersey Revised Statutes of 1937, Title 54, Subd-Title 4, Part 1, Chapter 10a, 
Seotions 54:10A-5, 54:10A-6 


New York Consolidated Laws, Chapter 60, Artiole 9-A, Secs. 209, 210(3) 


North Carolina General Statutes 1943, Chapter 105, Sub-Chapter 1, Article 4, 
Schedule D, Secs. 105-134, 105-134(6) 


North Dakota Revised Code of 1943, Title 57, Chapter 57-38, Seca. 
97-3812 


Oklahoma Statutes 1951, Title 68, Chapter 21, Secs. 876, 878(g) 
Oregon Revised Statutes, Chapter 317, Sec. 317.070; Chapter 314, Sec. 314.280 


Purdon's Pennsylvania Statutes 1933, Title 72 (based on Act of May 16, 1935, 
P.L. 208), Secs. 3420c, 3420(b) 


Tennessee Code, Title 67, Chapter 27, Secs. 67-2701, 67-2706 

Utah Code Annotated 1953, Title 59, Chapter 13, Secs. 59-13-3, 59-13-20 
Virginia Code of 1950, Title 58, Chapter 4, Article 1, Secs. 58-77, 58-131.2 
Wisconsin Code of 1947, Chapter 71, Secs. 71.01, 71.07(2) 


Seo#.43-102(b), 


Articole 1, Secs. 


Sections 141.040, 


37-3811, 
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FACTS STIPULATION 


The parties by their respective counsel stipulate and agree solely 


for purposes of these cases as follows: 

1. The purpose of this Stipulation is to describe Petitioner's activities 
and method of doing business within the District of Columbia during the 
calendar years 1957 and 1958 and to relate those activities to the sales 
figures agreed upon in a separate Numbers Stipulation, dated March 29, 
1961. Either party may introduce. additional evidence upon the trial of 
these cases, except with respect to the activities of the offices and personnel 
within and without the District as described herein as to which Petitioner and 
Respondent elect to stand on the facts and descriptions of activities set out 
in this Stipulation. The same election is made in respect of the “Numbers 
Stipulation" submitted in these cases. For convenience the following state- 
ments of fact are generally in the present tense but relate to and are true 
for the calendar years 1957 and 1958 unless otherwise stated. : 

General Description of Business 

2. Petitioner's principal business is the manufacture and sale of 
automobiles, trucks and other motor vehicles, parts and accessories 
therefor and engines. Petitioner does not have any plant or conduct any 
manufacturing or assembly Gperations in the District of Columbia. Peti- 
tioner does not have any office, warehouse or other place of business 


within the District or any officer, agent or representative having such an 
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office or other place of business except as specifically set out herein. 
Petitioner has been selling its products, through a subsidiary or sub- 
sidiaries prior to January 3, 1942, and thereafter directly, to "authorized" 
dealers and others in the District of Columbia since Petitioner was organized 
in 1916. 

3. In addition to its central management staffs, Petitioner is organized 
into a number of divisions, not separately incorporated. These divisions, 
although centrally controlled, operate substantially independently of one 
another and are concerned with the manufacture, assembly and/or sale of 
one or more of Petitioner's products. Petitioner's methods of doing business 
and selling and distributing its products as described herein are the same 


throughout the country. 


Sales to Dealers by Petitioner's Car and Truck Divisions 


4, Pontiac Motor Division 


(A) The Pontiac Motor Division is an unincorporated division 
of Petitioner and is concerned with the manufacture and sale of Pontiac 
automobiles, parts and accessories. 

(B) The Pontiac sales organization is headquartered in Pontiac, 
Michigan. For administrative convenience, the country is divided into a 
number of "regions, " each of which is subdivided into a number of "zones." 
The Pontiac Regional Office whose territory includes the District of Columbia 


is located in New York City, New York. A regional manager supervises 
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and directs the activities of this office. 

(C) The Pontiac Zone Office whose territory includes the District of 
Columbia is, as throughout 1957 and 1958, located in Chevy Chase, Mary~ 
land. In addition to the District of Columbia, the zone territory includes 
most of Virginia and Maryland, and small parts of Pennsylvania and West 
Virginia. There are approximately 120 Pontiac dealers in the zone, four 
of which were in the District of Columbia in 1957 and 1958. i 

(D) The Zone Office personnel total 22. Edward M. Krotine has been 
zone manager since September 1958 and is in charge of the over-all activity 
of the Zone Office and territory. In addition, there is an assistant zone 
manager, who spends about 50°/o of his time in the office and the balance 
contacting dealers in the entire zone and whose primary duty is supervising 
the district managers; a business management manager, who spends 75°/o 
of his time visiting dealers; an office manager (car distributor) and his 
assistant, who spend 100°/o of their time in the office; a parts and service 
manager, who spends 75°/o of his time visiting dealers; a claims adminis~ 
trator and his assistant, whose duties are confined to warranty adjustments, 
spending 90°/o and 100°/o respectively of their time in the office; three 
service representatives, who spend 100°/o of their time visiting dealers' 
parts and service departments; a school instructor, who works exclusively 


in the training school at Fairfax, Virginia; four district managers, who 


spend 100°/o of their time visiting dealers; and six clerks, stenographers, 
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etc., who spend all their time in the office. 

(E) In addition to supervising the district managers (whose activities 
are hereinafter described), the zone manager and his assistant make 
periodic visits to Pontiac dealers in the District of Columbia and elsewhere 
in the zone. These trips occur approximately once a month. The purposes 


of these trips are (1) to work with the dealers concerning market opportunities, 


{2) to promote the sale of promotional literature, and (3) to maintain dealer 


interest in items that will help the retail sale of automobiles. The district 
managers are primarily responsible for the foregoing activities, but are 
supported by the zone,manager, the assistant zone manager, and as here- 
inafter indicated, the zone department heads. 

(F) The business management manager spends approzimately 75°9/o 
of his time visiting Pontiac dealers within the zone territory, including the 
dealers within the District of Columbia. His primary duty is to assist 
Poniiac dealers within the zone territory in making their operations more 
profitable. This is done by the suggestion of ideas which strengthen dealer 
business. It is also his duty to analyze dealer business procedures and 
activities. If, as a result of this analysis, a weak spot is discovered, he 
may discuss it with the dealer involved and suggest remedial action or, as 
is usual, he advises the district manager who regularly contacts the dealer 
involved, and the district manager actually handles the matter with the 


dealer. These suggestions may, for example, take the form of a reduction 
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in used-car inventory, the reduction of excess overhead or the reduction 


of used-car allowances if above average. 


(G) The office manager (car distributor) and his assistant have no 


dealer activity as such within the District of Columbia. However, they do 
process orders from dealers and as a result of these orders call the specific 
dealers in regard to said orders. 

(H) The zone parts and service manager checks with the dealer and 
makes recommendations related to dealer service facilities and maintains 
a check on the supply of parts that an individual dealer keeps on hand. 
Promotion of the best possible service for both new and used automobiles 
is also one of his activities. Suggestions to the dealers for special material 
to be used in promotional activity, as it relates to the servicing field, is 
also one of his duties, for example, materials advertising special winter 
service. If he sees fit, he recommends an increase in the supply of parts 
maintained by a dealer. Generally, the dealer mails his parts orders 
directly to a General Motors Parts Division warehouse in Baltimore, 
Maryland, and the orders are filled by shipment, f. o.b. warehouse, 
directly to the dealership. He receives product complaints from retail 
customers, and he checks to be sure that the dealer has satisfied his 
warranty obligations to the retail customer. He also attends meetings 
of dealers' service managers’ clubs, but no such club is maintained in or 


meets in the District of Columbia. The service managers of the Pontiac 
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dealers in the District and surrounding area attend such meetings held at 
Petitioner’s training center in Fairfax, Virginia. 


(1) The zone claims administrator and his assistant spend 90°/o and 


100°/o respectively of their time in the Zone Office. They receive and 


process dealers' claims pursuant to express warranties running from Pe- 
titiouer to the dealers, and they also receive and handle complaints from 
retail customers. They process more warranty claims than does the 
zone parts and service manager. The claims administrator from time to 
time visits dealers to'determine the propriety of warranty claims made 
by the dealers since Petitioner reimburses the dealers for the costs of 
these claims. 

(J) In addition to the zone parts and service manager, there are 
three service representatives whose activities within the zone territory 
are essentially the same as those of the zone parts and service manager. 
During 1957 and 1958 there was oniy one service representative in the 
zone, and he devoted his entire time to refereeing customer complaints. 
Other service matters were handled by the district managers. 

(K) There are four district managers attached to the Pontiac zone. 
One of them works a territory which includes the District of Columbia 
and the surrounding metropolitan area in Virginia and Maryland, plus a 
smail part of West Virginia. There are 28 Pontiac dealers in this area, 


three of which are in the District of Columbia. There were four Pontiac 
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dealers in the District of Columbia in 1957 and 1958. The district man- 
ager lives in Maryland. He has no office and no business telephone. 
Pontiac makes no contributions to the expenses of his home or telephone, 
except to reimburse him for specific charges for long distance telephone 
calls. He reports to the Maryland Zone Office about twice a week to make 
up reports. | 

(L) The district manager calls on the Pontiac dealers in the District 
of Columbia at least once a week. He urges them to order promotional 
materials and special tools, which are supplied by other manufacturers 
(not the Petitioner), the charges for such materials and tools being billed 
to Pontiac and rebilled to the dealers at cost. He solicits orders as 
necessary to round out the dealers' inventories of parts and accessories, 
picking up some orders, but most orders are sent directly by the dealers 
to the General Motors Parts Division warehouse in Baltimore, Maryland. 
He assists the dealers in holding salesmen's meetings about six times a 
year, discusses business-getting methods with the dealer's sales manager 
and such matters as sales department organization, advertising, demonstra~ 
tions and salesmen's incentives. He advises on the reconditioning of, 
allowances for, and inventory of used cars. He tries to assist the dealers 
in maintaining proper inventories of new automobiles, neither too large 


nor too small. Usually, dealers want more cars than Pontiac is willing 


for them to have, it being considered undesirable to permit inventories 
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to become excessive. At "clean-up time" (immediately before the intro- 


duction of new models) it is sometimes necessary to urge dealers to pur- 


chase additional cars to build up their stocks during the model changeover 
period. The district manager keeps the dealers informed on what automo~ 
bile models are more saleable than those that presently make up the dealer's 
existing stock. 

(M) Once a month, the district manager obtains from the District of 
Columbia Pontiac dealers projections of their new automobile requirements 
for the next three months. These are obtained rather informally with most 
of the emphasis directed to obtaining information on the requirements for 
the month ahead for production planning purposes. Actual orders for new 
automobiles are sent by the dealers directly to the Pontiac Zone Office in 
Maryland, although in the case of the Washington metropolitan area (in- 
cluding the District of Columbia), the district manager may occasionally 
pick up the orders and carry them to the Zone Office. The orders are 
received and processed at the Zone Office and then forwarded for acceptance 
(or rejection) to a Buick-Oldsmobile-Pontiac assembly plant in Wilmington, 
Delaware, (or to other plants outside the District of Columbia) where they 
are filled by shipment, f.0.b. factory, by common carrier directly to the 
dealer's place of business. A dealer may finance his new car purchases 
through General Motors Acceptance Corporation (a wholly owned General 


Motors subsidiary with an office in the District of Columbia), in which 
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case security title passes to GMAC at the factory. Dealers may also use 
other financing methods or pay cash, in which case security title may pass 
at the factory or the shipment may be on bill of lading with sight draft 
attached. The Pontiac dealers in the District of Columbia during 1957 
and 1958 were all financed under the GMAC plan. The Zone Office main-~ 
tains a small stock of cars in warehouses outside the District and sells 
50-100 a month therefrom. Dealers go directly to the war ehouses to pick 
up these cars. The Zone Office makes approximately 3 or 4 sales a month 
to foreign diplomatic representatives (to simplify exemption from federal 
excise taxes). The Zone Office has no contact with sales to the United 
States Government. 

(N) In addition to the "90-day" projection of automobile require- 
ments, the dealer submits a "10-day" report of sales and inventories 
and a monthly financial statement. The dealer sends these papers directly 
to the Zone Office. The purpose of the '10-day" report and the "90-day" 
projection is to aid the zone and, through consolidation, the national 
headquarters in Pontiac, Michigan, to plan production schedules. The 
financial statements are also forwarded to Pontiac, Michigan, put are 


analyzed locally by the zone business management manager and the zone 


manager to determine any weakness in an individual dealer's operations 


when compared with dealer averages. When a weakness is discovered, 


the district manager is told to discuss it with the dealer involved. The 
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more serious cases are handled with the dealer by the zone manager and, 
as mentioned above, by the business management manager. The district 
manager, armed with knowledge of dealer averages, gives the dealer 
advice and assistance on almost every phase of his business. 

(O) Regular visits to the zone by other than zone personnel are made 
as follows: The Pontiac general manager and general sales manager, 
approximately once a year; the assistant general sales manager, approxi- 
mately three times a year; the regional manager, approximately six times 
a year. The general manager and the general sales manager are located 
in Pontiac, Michigan; the assistant general sales manager and the regional 
manager are located in New York City, New York. These visits are not 
fixed but occur with the average frequency indicated. Occasionally a 
department head from the sales staff in Pontiac, Michigan, might call. 
These out-of-town visitors are usually in the zone to attend dealer meetings 
conducted by Pontiac, which are usually held in Fairfax, Virginia, but 
occasionally at a hotel in Washington, D. C. Sometimes these people make 
good-will calls on individual dealers. There are about 10 dealer meetings 
a year, one or two of which include all Pontiac dealers in the zone and are 
held in a hotel in Washington, D.C., the general purposes of which are for 
Pontiac personnel to describe new products, new sales promotion materials, 


etc. 


(P) An annual automobile show for all makes is staged in Washington, 
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D.C., by the Washington Auto Trade Association whose membership includes 
the Metropolitan area automobile dealers of all manufacturers, that is, 
General Motors, Ford, Chrysler, etc. The District of Columbia General 
Motors dealers, including Pontiac dealers in the District as well as outside 
the District, participated in this show in 1957 and 1958. Pontiac zone person- 
nel actively participate in organizing and setting up the Pontiac dealer's 
display at the show. Pontiac supplies the cars which are then sold to the 
dealers after the show. Pontiac also provides a cut-away chassis exhibit 
which includes light standards for flowers. There is usually one, some- 
times two, zone personnel in attendance at the show at all times to explain 
and describe the General Motors exhibits. The dealers pay all the expenses 
of the show except the cost of flowers and the salaries of the mone personnel 
involved. 

(Q) In 1957 and 1958, there were four Pontiac dealers in the District 
of Columbia: Jack Blank Pontiac, Inc. (name changed from Arcade Pontiac 
Co., as of October 31, 1957), Flood Pontiac Co., Star Pontiac Co. , Inc., 
and McKee Auto Service, Inc. These dealers were all appointed prior to 


1957. 


(R) The assistance and advice provided to dealers, and the other 


activities as above described are a form of sales promotion to aid in 
attracting retail customers into the dealerships and in obtaining retail 


sales, and as a result of such retail sales, the wholesale orders from 
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dealers to Petitioner flow automatically and are not ordinarily specifically 


solicited. 

5. Oldsmobile Division 

(A) The activities and method of doing business within the District 
of Columbia of Petitioner's Oldsmobile Division are substantially identical 
in all material respects to those of the Pontiac Motor Division described 
in paragraph 4 hereof, it being understood also that the activities described 
for Pontiac Motor Division and Pontiac personnel, when referred to in 
connection with Oldsmobile Division, refer to and are applicable to 
Oldsmobile activities and personnel in each case and to avoid repetition, 
are incorporated for Oldsmobile by reference. The Oldsmobile sales 
organization operates through a system of "regions" and "zones."' The 
Zone Office whose territory includes the District of Columbia is, as 
during 1957 and 1958; located in Silver Spring, Maryland. 

(B) During 1957 and 1958, there were five Oldsmobile dealers within 
the District of Columbia: Alber Oldsmobile, Inc., Capitol Cadillac- 
Oldsmobile Co., Colonial-Oldsmobile Co., Paul Brothers, Inc., and 
Pohanka Service, Inc. These dealers were all appointed prior to 1957. 
Sales to and business activities with them were handled in the same manner 
as were the Pontiac sales and business activities described in paragraph 4 
hereof. 


6. Buick Motor Division 
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(A) The activities and method of doing business within the District 
of Columbia of Petitioner's Buick Motor Division are substantially identical 
in all material respects to those of the Pontiac Motor Division described 
in paragraph 4 hereof, it being understood also that the activities described 
for Pontiac Motor Division and Pontiac personnel when referred to in 
connection with Buick Motor Division, refer to and are applicable to Buick 
activities and personnel in each case and, to avoid repetition, axe incorpo- 
rated for Buick by reference. The Buick Zone Office whose territory includes 
the District of Columbia is, as during 1957 and 1958, located in Silver Spring, 


Maryland. 


(B) During 1957 and 1958 there were four Buick dealers within the 


District of Columbia: Emerson and Orme, Inc., Stanley H. Horner, Inc., 
and Otho Williams Buick, Inc., and Peake Buick, Inc. These dealers were 
all appointed prior to 1957. Sales to and business activities with them were 
handled in the same manner as were the Pontiac sales and business activities 
described in paragraph 4 hereof. 

7. Chevrolet Motor Division 

(A) The activities and method of doing business within the District of 
Columbia of Petitioner's Chevrolet Motor Division are substantially identical 
in all material respects to those of the Pontiac Motor Division (as described 
in paragraph 4 hereof, it being understood also that the activities described 


for Pontiac Motor Division and Pontiac personnel when referred to in 
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connection with Chevrolet Motor Division, refer to and are applicable to 
Chevrolet activities and personnel in each case). With the modifications 


hereinafter mentioned, the description for Pontiac is incorporated herein 


by reference. Chevrolet maintains a regional office in Washington, D.C. 


This office consists of a regional manager, twelve department heads and 
various clerical assistants. The regional office supervises five zones, 
including the Baltimore zone whose territory includes the District of 
Columbia. No dealer orders for Chevrolet automobiles pass through the 
regional office in Washington. They go directly from the dealers to the 
Baltimore Zone Office and then to the Chevrolet assembly plant in Baltimore 
or to other plants outside the District of Columbia. The regional office 
receives from the zone offices within the region 10-day and monthly sales 
reports which are consolidated and forwarded to Detroit, Michigan. During 
periods of short supply, it receives statements of regional allotments of 
cars and trucks from the Detroit headquarters which it breaks down and 
allots among the five zones within the region. The zone, in turn, allocates 
these cars and trucks among the dealers in the zone. Expense reports and 
payrolls are approved in the regional office before being sent to the Chevrolet 
assembly plant at Baltimore for payment. The regional office receives 
copies of other reports (similar to thosé described for the Pontiac Motor 
Division) made by the zones to Detroit. 


(B) The Zone Office for the Baltimore zone is, as during 1957 and 


413 


1958, located in Baltimore, Maryland, and consists of approximately 40 
employees including the usual district managers, service representatives, 
etc. Two district managers, attached to the Baltimore Zone Office, 

neither of whom lives in the District, each serves a separate territory. 
Each such territory has within it three dealers in the District of ‘Columbia 
and five outside. These district managers are supervised by a city manager 
who is attached to the Baltimore Zone Office and lives in Maryland but who 
has office space assigned to him ay the regional office in Washington, D.C., 
and all necessary facilities and recional office personnel assistance are 
available to him. The district managers send their reports to the Zone 
Office, but the city manager occasionally receives copies of sone when 
they concern projections of dealers' requirements of cars and trucks. 

The city manager spends about 40°/o of his time in the office and the 
balance visiting the sixteen Chevrolet dealers in the metropolitan area, 
including the six in the District of Columbia. The city manager also breaks 
down statements of allotments of cars and trucks, as described above, 
among the metropolitan area dealers in order to providea fair distribution 
to the dealers during periods of shortage. The Zone Office in Baltimore 
forwards to the city manager owner camplaints involving the Metropolitan 


dealers when such complaints concern the details of transaction (such as 


a complaint that the dealer has overcharged the customer), rather than 


product failure, the latter being handled through the zone service manager 
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and the service representatives. The city manager himself, or through 


the district manager, attempts to mediate such complaints to the satis- 
faction of both the dealer and his customers. Orders for Petitioner's 
products do not pass through the city manager's office. 

(C) A fleet manager works out of the Chevrolet regional office in 
Washington, D.C. He contacts local and national fleet users. He supplies 
technical information and promotes fleet orders which are placed by the 
retail customers with dealers. He spends approximately 40°/o of his 
time in Washington. Fleet orders come from large commercial users 
(including some in the District of Columbia), municipalities and states. 
The fleet manager assists dealers in the preparation of bids. He is 
technically trained and assists fleet users in the preparation of specifica- 
tions, particularly as to trucks, so that Chevrolet will not be inadvertently 
excluded, and advises fleet users on what kind of equipment will satisfy 
the users’ requirements. Fleet sales are made by Chevrolet directly to 
Chevrolet dealers who in turn resell to the fleet users. 

(D) There were five Chevrolet dealers, all of whom were appointed 
before January 1, 1957, within the District of Columbia during 1957 and 
1958. Another District dealer, who was also appointed prior to January 
1, 1957, was bought out in 1957 and a new District dealer was installed 
in his place. The procedure for filling an open dealership is illustrated 


by this case: When the opening became available, the zone manager 
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had a file of waiting applications. From that file he selected an individual 
who had been a Buick dealer and was later hired by Motors Hoiding Division 
to liquidate another Buick dealership. His ability, as demonstrated in those 
two operations, led to his tentative selection. Thereafter, his credit was 
checked in relation to his earlier dealership in Maryland, with the city 
manager and the district manager assisting in this operation. The same 
was true as to his operations in another dealership in Virginia. ‘He had 
been a former General Motors employe and his record there was checked. 
Inasmuch as his application included a request for financial assistance 

from Motors Holding Division, that Division conducted its own check. 

(The function and activities of Motors Holding Division are described 
hereinafter in paragraph 20.) The formal application was then worked 

out with the applicant and Motors Holding Division in the Motors Holding 
Division in the Motors Holding Division office in Washington, D. Cr 
although this operation would usually be performed in the Zone Office. 

The application, with the zone manager's favorable recommendation, 

was then presented to the regional manager in Washington along’ with 
recommendations from others. The regional manager did not interview 

the applicant, but approved the application and forwarded it to the assistant 
general sales manager in Detroit. Because a metropolitan area was . 


involved, the assistant general sales manager's staff checked with the 


Distribution Staff in the General Motors Central Office. Thereafter, the 
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application was approved by the general sales manager, which check was 
reported to the zone manager and by him to the prospective dealer. The 
buy-out of the former dealer's assets was negotiated between the two 
dealers, with the assistance of Motors Holding Division. The Zone Office 
did not participate in that operation, except to assist in the inventorying, 
most of which was done by an outside firm. Chevrolet took back from the 
old dealer some excess inventory of parts, accessories and automobiles. 
The Dealer Selling Agreement was then executed in the Zone Office, which 
is standard procedure. On that occasion the zone department heads explained 
to the dealer what they could and would do to assist his operations (as 
described in those paragraphs of this Stipulation dealing with the activities 

of zone personnel in their relation with dealers), and he placed initial orders 


for advertising and similar materials. 


8. Cadillac Motor Car Division 


(A) The sales organization of Petitioner's Cadillac Motor Car Division 
is headquartered in Detroit, Michigan. Unlike the other car divisions, its 
products are merchandised principally through independently-owned 
distributorships who in turn appoint dealers and perform functions similar 
to those of the Zone Offices of the other car divisions. In addition, there 
are five Cadillac factory branches which serve as distributors, none of 
which branches is located in or serves the District of Columbia. Each 


distributor also acts as a retail dealer. Distributors are responsible 
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for the selection, appointment, and development of dealers within their 
territory. Cadillac enters into a "Distributor Selling Agreement” (copy 
attached as Exhibit 1-A) with each distributor who in turn enters into 
dealer selling agreements with its dealers. Cadillac is nota party to 


these dealer selling agreements. 


(B) As during 1957 and 1958, there is one distributor located in the 


District of Columbia, Capitol Cadillac-Oldsmobile Co. This distributorship, 
which is independently owned and not a Cadillac branch, was appointed on 
March 29, 1934, and is the only retail Cadillac outlet in the District of 
Columbia. This distributor has, as during 1957 and 1958, two Cadillac 
dealers under him, one in Bethesda, Maryland and the other in Alexandria, 
Virginia. ! 

(C) Contact with the distributors, and through the distributors with 
the dealers, is maintained on behalf of Cadillac by employes of the Cadillac 
Motor Car Division known as "district managers" and "district parts and 
service managers." The district manager and the district parts and 
service manager having contact with the District of Columbia distributor 
cover a territory which includes the District of Columbia, Virginia = 
Maryland, except the eastern shore, and small parts of West Virginia, 
Tennessee, Pennsylvania and North Carolina. There are pereniciss 
tributors and forty-nine dealers in the territory, which is known as the 


"Washington district.'' Edward J. Davis was the district manager from 
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June 1954 to October 1960. His home is in Dallas, Pennsylvania. At his 

own expense, he leased living quarters in Washington, D. C. He was not 
listed in the telephone directory but used the telephone listed in his landlady’s 
name. He used the District of Columbia distributor (Capitol Cadillac-Oldsmo- 


bile Co.) as an address for receipt of mail and telephone messages. He had 


no desk nor telephone listing at the Washington distributorship. Whenever in 


the Washington area, he would make short daily stops to pick up mail and 
messages. From time to time he was absent from the Washington area for 
a week or ten days contacting distributors and dealers in other parts of his 
territory. At such times, the Washington distributor would, when requested, 
forward his mail to him. Generally, he prepared his reports at his quarters 
in Washington or wherever he was staying while on the road. 

(D) Mr. Davis called on each distributor at least once a month and 
in the case of the two largest distributors, in the District of Columbia and 
in Baltimore, his visits would be as frequent as three to four times a month. 
The usual length of each visit was a full day, sometimes longer. Contacts 
were generally with the distributor's general manager, plus sometimes the 
sales manager, wholesale manager, used-car sales manager, or on 
accounting matters, with the office:manager. The district manager 
reported to the assistant general sales manager in Detroit and consulted 
with department heads in the Detroit sales office, such as the organization 


manager, business management manager, merchandising manager and 
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used-car manager. 


(E) No new distributor was appointed in the "Washington district" 


during the six years that Mr. Davis was district manager in the territory. 
There were, however, several new dealers, all of which were outside the 
District of Columbia. When a distributor's selling agreement expires 
or is modified for any reason and a new agreement is executed, the “tip- 
in sheet" (copy attached as part of Exhibit 1-A) is signed in Detroit by 
the general sales manager and assistant general sales manager. The 
district manager may sign the tip-in sheet as a witness to the distributor's 
signature which is ordinarily affixed at the distributor's place of business. 
The district manager then leaves a copy of the agreement with the dis- 
tributor and returns a copy to Detroit. 3 

(F) The basic function of the district manager is to assist the dis- 
tributors, and through them the dealers, in running an efficient operation. 
The distributors, sometimes consulting with the district manager, prepare 
various sales forecasts which are sent to Detroit. Dealers submit sales 
forecasts and 10-day reports of sales and inventories to their distributor 
who consolidates them with a similar report on his retail operation. The 
distributor then mails the consolidated report directly to Detroit witha 
copy to the district manager. Monthly financial statements are mailed 
to Detroit by all distributors and by those dealers whose primary business 


management contact is with Cadillac. Most Cadillac dealers are "dualed, '' 
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i.e., sell another line of automobiles, and since the other lines (Chevrolet, 
Oldsmobile, etc.) are ordinarily sold in higher volume than Cadillac, 
business management contact is ordinarily maintained by the Zone Office 
of the higher volume division. In such cases, financial statements are 
submitted to the other division but not to Cadillac. Each distributor and 
dealer also forwards a monthly "sales manpower" (statement of personnel 
employed as salesmen by dealers and distributors) report to Detroit, with 
a copy to the district manager. In the case of Cadillac, the Zone Office 
functions hereinabove described for Pontiac are functions of the distributor, 
assisted by Cadillac personnel as described in this paragraph 8. 

(G) Dealers order automobiles from the distributors, who in turn 
order from Cadillac, mailing the orders directly to the factory in Detroit, 


Michigan. The district manager is not responsible for picking up the 


distributor's orders and did not do so for the distributor in Washington, 


D.C. He may occasionally obtain orders from a distributor for special 
tools, promotional materials and training aids, which are ordinarily 
purchased from outside firms but billed through the distributor's open 
account with Cadillac. All automobile sales to the distributor in Washington, 
D.C., Capitol Cadillac-Oldsmobile Co., are made, as during 1957 and 
1958, f.0.b. factory in Detroit. All cars were shipped directly to the 
distributor's place of business in Washington, D.C., until November 21, 


1957. At the distributor's request, new car shipments have, since that 
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date, been sent directly to the distributor's dealers in Bethesda and in 


Alexandria as well as directly to the distributor in Washington. Regard- 
less of destination, all sales are, as during 1957 and 1958, made directly 
to the distributor. | 

(H) The district manager receives from Detroit reports of new 
car registrations inhis territory. These are discussed with the dis~ 
tributor, pointing out areas in which the distributor's dealers ane failing 
to obtain their share of the market. The district manager may periodically 
review financial statements of the distributors and dealers at éheir places 
of business and point out weak spots such as an unwieldy used car inventory 
or other above average expenses. At the distributors request the district 
manager may occasionally participate in various sales meetings. The 
district manager does not normally call on dealers unless accompanied by 
a representative of the distributor. The purpose of these calls is to assist 
the distributor in counseling with the dealers in the same mos that the 
district manager counsels with the distributors. Both distributors and 
dealers are urged to send their salesmen and mechanics to attend classes 
at the training center at Fairfax, Virginia. 

(1) The parts and service manager reports directly to the general 
service manager in Detroit. His territory is the same as that of the 
district manager, and he works under the direction of the district manager. 


Ordinarily, they do not travel or make their contacts together. : The parts 
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and service manager counsels with the distributors and dealers on warranty 
claims, customer complaints and other service matters. He urges dis- 
tributors and dealers to maintain an adequate and current inventory of 

parts and accessories. 

(J) In early 1957, a meeting of all Cadillac distributors in Mr. Davis' 
territory was held in Washington, D.C This meeting was attended by the 
general sales manager and the assistant general sales manager for Cadillac. 
Its purpose was to review Cadillac's previous year's performance in 
relation to price class nationally and locally and to discuss the outlook for 
the same for the current year. A similar meeting was held in 1958. In 
addition, the assistant general sales manager for Cadillac visited the 
"Washington district” several times each year on good-will calls. ‘Other 
department heads of the sales organization in Detroit make irregular 


visits to distributors and dealers within the "Washington district." 


9. GMC Truck & Coach Division 


Truck and Truck Part Sales 
(A) The sales organization of the GMC Truck & Coach Division 
operates through a system of "regions" and "zones" like the car divisions 
other than Cadillac.. The Zone Office whose territory includes the District 
of Columbia is located in Silver Spring, Maryland. Throughout 1957 and 
1958 this Zone Office was located in Philadelphia, Pennsylvania. It is 


responsible for trucks and truck parts only and has no connection of any 
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kind with the coaches manufactured by the same Division. The zone territory 
is the eastern half of Pennsylvania, southern New Jersey, Delaware, the 
District of Columbia, Maryland, part of West Virginia, and nearly ail of 
Virginia. The zone organization consists of the zone manager, four dis- 
trict managers, two heavy-duty truck managers, three service representa- 
tives, one training school instructor, one zone service manager , one truck 
distributor, one assistant distributor, four stenographers, and an office 
manager who is shared with the New York zone and whose office is at 
Elizabeth, New Jersey. The zone is divided into four districts for light 
and medium trucks, and two districts for heavy-duty trucks. Light and 
medium trucks are handled by all dealers, some of whom handle also 
heavy-duty trucks. 

(B) As in 1957 and 1958 there is one GMC Truck dealer within the 
District of Columbia, General Truck Sales, Inc., who handles light, 
medium and heavy-duty trucks. This dealer is visited by a “heavy-duty 
truck manager" (corresponding to district manager as described for 
Pontiac), living in Annapolis, whose territory includes the District of 
Columbia, Virginia, Maryland, Delaware and part of Pennsylvania, in 
which there are 14 dealers. The heavy-duty truck manager visits the 
District dealer usually once a month, assisting him with advice on selling 


and dealership management. He assists the dealers and sometimes the 


dealers’ customers in recommending s ecifications and equipment for 
quipm: 
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particular applications required by the dealers' customers. He main- 
tains a record for each of his 14 dealers on a form to which are posted 
all orders received by the factory from dealers. When calling on the 
dealers he finds out which of the ordered vehicles have been sold, are in 
inventory, etc. Each month he turns in a form for each dealer, reporting 
data obtained by calling on the dealer. It shows the stock on hand, orders 
unfilled, used truck inventory, and comments on display of signs, house- 
keeping, accessories display, number of salesmen, participation in 
promotional activities and other matters. These are analyzed in the 
Zone Office and any resulting suggestions are passed back to the dealers, 
generally through the heavy-duty truck manager. In addition, the dealer 
mails ina 10-day report directly to the Zone Office showing the condition 
of his inventory. Although the selling agreement calls for it, the dealers 
do not submit 90-day forecasts. If the heavy-duty truck manager considers 
the dealer's inventory of trucks too small, he may urge him to place orders 
which are ordinarily mailed by the dealer to the Zone Office in Silver Spring. 
Very occasionally, he may pick up truck orders to be sent to the Zone Office. 


The heavy-duty truck manager does not press for orders for parts and 


accessories, but does solicit orders for items consumed by the dealers, 


rather than items sold by him; for example, special tools and advertising 
literature. 


(C) The zone service manager is responsible for supervising the 
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Service representatives and the training school instructor. He spends 
approximately 60°/o of his time calling on dealers in the entire zone; 

the remainder of his time is spent in the Zone Office. He calls on the 
District dealer on the average of once every two months. He may accompany 
the service representatives on some occasions to assist them in handling 
complaints, improving dealers' service functions, and advising on service 
techniques and special tools. Upon request, he expedites parts ordered by 
the dealer by calling the parts warehouse in Elizabeth, New Jersey, but 

does not check dealers’ parts inventories. He may, however, advise on 

the initial stock order for a new dealer. : 

(D) One service representative travels to visit about 60 dealers, 
including the dealer in the District of Columbia, ina territory which 
includes, in addition to the District, most of Virginia, parts of Maryland, 
and West Virginia. He calls on the District dealer on the average of once 
a month, usually visiting the dealer's service manager and occasionally 
the general manager. He checks to see that exchange parts nen turned 
in and that the defective parts are actually scrapped. The service rep- 
resentative reports on product failures to the engineering department 
at the factory, and prepares warranty reimbursement authorizations. 

He reports also on any deficiencies observed in dealer service operations, 


passes on suggestions for their correction, and follows up on complaints 


received at the factory. He also calls on fleet operators who do their own 


426 


service work, as for example in the District of Columbia Hertz (truck rental) 
and Hecht (department store delivery fleet). There is a large number of 
such customers, of whom some three or four are in the District. He sees 
them from as often as once a month to as seldom as twice a year. This 
contact is for public relations and to give technical advice and to induce 
the customers to take advantage of the training schools for service men. 
He urges the dealerships to order special tools, which are supplied by an 
outside organization but are charged through the dealer's parts accounts. 
(E) All truck orders are sent by the dealers'to the Zone Office in 
Silver Spring and by'the Zone Office to the factory at Pontiac, Michigan. 
The heavy-duty truck managers or district managers may occasionally 
pick up truck orders to be sent to the Zone Office. Shipments are f.o0.b. 
the factory, Pontiac, Michigan, direct to the dealer. They are invoiced 
from the factory and invoices are paid to the factory. Dealers mail 
parts and accessories orders directly to a parts warehouse in Elizabeth, 
New Jersey, where they are billed by shipment f.0.b. warehouse. The 
dealer may finance his truck purchases through Yellow Manufacturing 
Acceptance Corporation (a General Motors wholly-owned subsidiary), in 
which case security title is passed to YMAC at the factory. Some dealers 


use other financing methods or pay cash, in which case shipments are on 


bill of lading with sight draft attached. 


(F) Dealer meetings conducted by Division personnel are held from 
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time to time at various places in the area, at the training center in 
Fairfax, Virginia, or occasionally ina Washington hotel. No contracts 
are handled at such meetings, the usual purpose of which is for Division 
personnel to discuss new models and related matters, such as sales 
promotion materials. There are also smaller meetings for limited areas 
at which programs for familiarizing dealers' salesmen with selling points 
or product information are presented by Division personnel. Some of 
these are held in the training center in Fairfax, Virginia, and others at 
the dealers’ places of business (remote from Fairfax and outside the 
District) or at other selected points within the zone outside the District. 
Dealers, their sales managers, and perhaps their salesmen are invited 
to all such meetings. Dealers (including the District dealer) send their 
salesmen to sales training classes held at the training center in Fairfax, 
Virginia. The Zone Office has no contact with sales to the United States 


Government. 


(G) General Truck Sales, Inc., was the only GMC Truck dealer in 


the District during 1957 and 1958. This dealer was appointed in June 
1952, and no new dealers have been appointed in the District since that 
date. : 
Coach and Coach Part Sales 
(H) The Zone Office maintained by the GMC “"ruck & Coach Division 


in Silver Spring, Maryland, has nothing to do with the coach and coach 
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part sales made by that Division. Coach sales are solicited and promoted 
by district representatives who are located in various parts of the country. 
Mr. W. Ralph Davis is, as during 1957 and 1958, district representative 
for a territory which includes the District of Columbia and most of Virginia 
and Maryland. He reports to the assistant general sales manager in 
charge of coach sales at the factory in Pontiac, Michigan. Mr. Davis' 
home is in Alexandria, Virginia, and he uses it as his business headquarters. 
His name, home address and telephone number appear on a GMC Truck & 
Coach Division letterhead. He is not reimbursed for any expenses of his 
home, except for charges for long distance telephone calls. Neither Mr. 
Davis nor GMC Truck & Coach Division maintains any office within the 
District of Columbia. 

(I) In 1957 and 1958, Mr. Davis contacted four customers within 


the District of Columbia: D.C. Transit, Gray Line, Safeway Trails and 


Trailways of New England. He spent 15°/o-20°/o of his time in the Dis- 


trict during 1957 and 1958, but this varies depending upon customer require- 
ments. His activities included the solicitation and promotion of coach sales 
to the foregoing District customers. D.C. Transit specifications are so 
detailed that quotations are prepared at the factory in Pontiac, Michigan, 
and delivered by Mr. Davis in Washington, D.C. Mr. Davis makes 
quotations to the other District customers on the basis of prices, terms 


and conditions established by the factory. Orders are ordinarily signed 
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on behalf of the customer at his office and then signed by Mr. Davis, 
subject to acceptance or rejection at Pontiac, Michigan, by the divisional 
general sales manager. Coaches are made to order and are not stocked. 
Deliveries are made f.o.b. factory and shipped by common carrier into 
the District of Columbia except that Gray Line picks up Coaches at the 
factory. Payments are made in cash, usually through a conditional sales 
contract which is sold to a bank or finance company. : 

(J) A parts representative, living in New York, works a of a parts 
warehouse located in Elizabeth, New Jersey. He contacts customers 
including those in the District and advises them on maintaining an adequate 
inventory of parts and other related matters. Customers are supplied 
with parts catalogs and ordinarily mail parts orders directly to the New 
Jersey warehouse, Billings are made from the warehouse, and sales 


are ordinarily made an open account but sometimes ona c.o.d, basis. 


Emergency orders are placed by telephone or telegram. Occasionally 


the parts representative might pick up an order for parts. 

(K) A service representatjve, living in Maryland, contacts the 
customers in the District of Columbia. At one time, he covered the 
same territory as does Mr. Davis, but at present there are three 
service representatives in this territory. The service representative 
advises on service problems and is particularly active when a customer 


is experiencing some unusual difficulty with a new model coach or bus. 
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Technical and engineering personnel from thefactory in Pontiac, Michigan, 
visit customers when new models give trouble and require attention beyond 
that provided by the service representative. Ordinarily there are no visits 
to customers by other sales or management personnel. 
10. Relationship Between Petitioner and Its 
Car and Truck Dealers. 

(A) Petitioner and its car and truck dealers have entered into "Dealer 
Selling Agreements" which are in all material respects uniform. Typical 
dealer selling agreements are attached as Exhibits 2-B and 3-C. As 
during 1957 and 1958, all of Petitioner's car and truck dealers in the Dis- 
trict of Columbia are operating under such agreements and are corporations 
which own and operate retail outlets for the sale and service of Petitioner's 
products. Respondent reserves the right to argue that the relationship 


between Petitioner and the four dealerships operating under the Motors 


Holding plan described in paragraph 20 hereof was such to constitute 


Petitioner a participant in such dealerships; and nothing in the preceding 
sentence is intended to prejudice Respondent's position with which Peti- 
tioner disagrees. The dealership's facilities--land, buildings, etc. --are 
owned by it or leased from others. It owns its tools, equipment, supplies, 
signs, etc., its inventory of parts and accessories and its inventory of 

new and used cars and, in the case of new cars, usually subject to financing 
arrangements with a bank or finance company (frequently including General 


Motors Acceptance Corporation and Yellow Manufacturing Acceptance 
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Corporation). The dealership sets the price and terms and conditions of 
resale. It takes used cars in trade which it either wholesales or retails 
from its used-car lot. It stocks parts and accessories and Gpenaies a 
garage to provide satisfactory service for its customers. Subject to the 
above reservation, the dealer corporation, aS owner and operator of the 
business, is responsible for its over-all activity and its success, and in 


the event of failure, it suffers the loss. 


(B) Petitioner and its Cadillac distributors have likewise entered 


into "Distributor Selling Agreements, "a copy of which is attached as 
Exhibit 1-A. This is similar to the "Dealer Selling Agreements" except 
that it constitutes the distributor a wholesaler with the function of appoint- 
ing and selling to dealers as well as making sales to retail customers, 

all as described in paragraph 8 hereof. As during 1957 and 1958, the 
Cadillac distributor in Washington, D.C. is incorporated. : 

(C) A General Motors dealer or distributor may terminate its 
selling agreement with or without cause on thirty-days’ notice; on the 
other hand, Petitioner may terminate the selling agreem ent only for the 
specific causes stated therein. (See Exhibits 1-A, 2-B and 3-C) 

(D) The co-operative advertising program referred to in the selling 
agreements, Exhibits 1-A, 2-B and 3-C, was discontinued prior to the 
taxable years. Estimated expenditures by Petitioner for national and 


local advertising of all kinds for the promotion of the sales of Petitioner's 
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products including magazines, newspapers, radio and television having 
a circulation in or directed to or emanating within the District of 
Columbia, aggregated $144, 000, 000 in 1957 and $137, 000, 000 in 1958. 

(E) A field representative of the Dealer Business Management 
Department of the General Motors Central Office in Detroit approximately 
twice a year conducts an examination of the books and records of the 
Washington car and truck dealers (other than the dealers being financed 
under the Motors Holding plan) and the Cadillac distributor to determine 
whether such books and records conform to the standard accounting 
system required by the selling agreements. A similar but more extensive 
examination of the books and records of dealers financed under the Motors 
Holding plan is conducted every three months by Petitioner's Motors 
Holding Division. Zone personnel may occasionally check pertinent 
portions of a dealer's books and records when such dealer is asserting 
a claim against Petitioner, for example, claims for reimbursement for 


warranty adjustments and for wholesale parts compensation. 


(F) Petitioner does not take physical inventories of the automobiles, 


parts and accessories carried in stock by its car and truck dealers or 
Cadillac distributors. 

(G) Automobiles and trucks are sold only to authorized dealers 
and distributors except that some automobiles and trucks are sold direct 


to Petitioner's employes, foreign diplomats, the United States Government, 
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the American Red Cross, to retail customers through a small somite of 
factory branch dealerships (none of which is in or near the District of 
Columbia) and (throughout 1957 and until May 1958) to some political 
subdivisions such as cities, states, port authorities, etc. 

(H) Automobile and truck parts and accessories are sold only to 
authorized dealers and distributors, except that such items are sold 
direct to Petitioner's employes, the United States Government, to end- 
product manufacturers for incorporation into their products and to retail 
customers through a small number of factory branch dealerships (none 


of which is in or near the District of Columbia). 


Sales of Standard Motor Vehicles to the United States Government 


11. Government Sales Section 

(A) The Government Sales Section of the General Motors Corpora- 
tion Central Office is headquartered in Detroit. Its function is the obtain- 
ing, receiving and servicing of invitations to bid on requirements for 
standard passenger cars and trucks on all federal government agencies, 
military and civilian. In 1957 and 1958, the Government Sales Section 
was responsible for conducting liaison activities related to the procure- 
ment of special military vehicles for the armed services; however, such 
activities are now assigned to the Defense Systems Division. The Zone 
Offices of the car and truck divisions, heretofore described, had no 


connection with any of the foregoing sales. 
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(B) The Section maintains a Washington office, normally staffed 


by two contact men; three girl clerk-stenographers and one chauffeur. 
The contact men call on procurement agencies, including purchasing 
agents, specification’ writers, etc. Their function is to find out what 
buying plans there are and to see that the office in Detroit is included 

on lists of suppliers to whom invitations to bid are sent. The government 
personnel contacted by these men are in the District and in various offices, 
testing grounds and other installations within three hundred miles of the 
District. In addition to the two contact men permanently stationed in the 
District of Columbia, the director of the Government Sales Section, whose 
headquarters are in Detroit, spends up to half his time in Washington 
talking with government officials about procurement as it involves 
standard motor vehicles. 

(C) Invitations to bid on motor vehicle requirements are received 
and processed at the Detroit office of the Government Sales Section. The 
invitations to bid are mailed by the government agencies directly to 
Detroit; however, on rare occasions a representative from the Washington 
office of the Government Sales Section would pick up extra copies of the 
invitation mailed to Detroit when more than one of Petitioner's divisions 
was planning to bid. The invitations are then forwarded to the manu- 
facturing division involved which prepares a bid proposal. In all cases, 


the bids are signed on behalf of Petitioner in Michigan. Bids in response 
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to invitations to bid from the General Services Administration are mailed 
to the Administration's Washington office. In the event that Petitioner's 
bid is accepted, the contract is signed in Michigan on behalf of the Peti- 
tioner and in Washington on behalf of the General Services Administration. 
Bids in response to invitations to bid on standard motor vehicles for the 
Armed Services are sent to the Detroit office of the Ordnance Tank 
Automotive Command (OTAC). KE Petitioner's bid is accepted, the 
contract is signed in Michigan on behalf of Petitioner and on behalf 

of the Armed Services at the Detroit OTAC office. No orders for such 
vehicles are solicited in Washington. Automobiles and trucks purchased 
from Chevrolet for use in the District of Columbia are ganerally shipped 
by Chevrolet into the District from its factory in Baltimore by sh 
carrier. Almost all other deliveries are to points outside the District. 
No deliveries originate in the District. Cadillac rents approximately 

31 automobiles to the White House and other top level offices in the 
District of Columbia. Some of these cars are serviced by their users 

at their own expense, but on some of them service is included in the 
rental. Such cars are taken by their users to dealers, who render 

the service and bill Cadillac. 

Activities of Certain Offices Within the District of Columbia 


12. AC Spark Plug Division 


(A) Petitioner's AC Spark Plug Division has its headquarters at 
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Flint, Michigan. It is engaged, at its Flint plant, in the production of 
spark plugs, speedometers, fuel pumps, oil filters, air cleaners and 
other automobile equipment. This Division also maintains a plant in 
Milwaukee, Wisconsin, which is engaged almost exclusively in the 
production d¢ defense materials, such as guidance systems for missiles 
and aircraft weapons, bombing navigational computers, and gun-bomb~ 
rocket sights. 

(B) AC Spark Plug Division has an office in the District of Columbia 
known as the Eastern Region to which are assigned a manager, a sales 
engineer, and two stenographers. Mr. Robert H. Wilkie is the manager 
in charge of the District of Columbia office. Ninety-eight per cent of 
the activities of the District of Columbia office is related to the Milwaukee, 
Wisconsin plant of AC Spark Plug Division which is engaged almost ex- 
clusively in the manufacture of defense materials. The remaining two 
per cent of these activities pertains to materials produced at Flint, 


Michigan, which are@plicable to the defense production of the Milwaukee 


plant. The District office is under the direction of and reports to the 


directors of sales at' Milwaukee. Mr. Wilkie's duties as manager include 
supervising all activities in the Eastern Region. The activities involved 
are of a highly technical nature, and all personnel in the District of 
Columbia office, except clerical personnel, are graduate engineers. This 


office was not used in connection with the non-government sales of AC Spark 
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Plug Division described in paragraph 17 hereof. 

(C) The Eastern Region includes that part of the United States east 
of Ohio. In addition to the District of Columbia office, the Eastern Region 
includes an office in Boston, Massachusetts, with personnel consisting of 
one sales engineer and one stenographer. The Boston office is under 
supervision of the manager of the Eastern Region, Mr. Wilkie. 

(D) The District of Columbia office maintains contact with military 
and civilian agencies concerned with defense materials, and in addition, 
with primary contractors dealing with defense materials. Mr. : Wilkie 
has no authority to sign contracts on behalf of Petitioner. Ail-contracts 
in excess of $100,000 are signed in Detroit, Michigan, on behalf of 
Petitioner. Contracts of less than $100, 000 are signed in Flint, 
Michigan, or in Milwaukee, Wisconsin, on behalf of Petitioner. Con- 
tracts are signed on behalf of the purchaser at the purchaser's office 
which, in the case of a direct sale to the United States Government, may 


include the Washington office of the procuring agency. The duties of the 


District of Columbia office may be characterized primarily as liaison. 


These duties consist of determining the nature of the planning of the 
various government agencies and advising AC Spark Plug Division of 
the necessary engineering to be undertaken thereto, as well as. informing 


the various government agencies of the capabilities of the Division. 
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(E) When a procurement contract appears imminent, the regional 
manager advises the Milwaukee office and a team of engineers is sent 
to the government agencies involved for the purpose of making a detailed 
technical presentation. This is followed by a request by the government 
agency involved for ‘a contract proposal from the Milwaukee office. After 
preparation, the proposal is delivered by the regional office to the 
government agency involved. Provision is made in such proposal that 
questions regarding specifications and prices should be directed to the 
Milwaukee office. Subsequent communications are generally conducted 
between the government agency and an individual in the Milwaukee office. 
The regional office, however, participates to the extent of expediting 
performance and conducting negotiations regarding some details of the 
contracts. A contract resulting from the aforesaid negotiations is signed 
as indicated in subparagraph (B) above. After the contract is entered 
into, participation of the District of Columbia office is limited to providing 


two-way contact in connection with difficulties of administration. 


13. Allison Division 


(A) Petitioner's Allison Division has its headquarters and main 
plant at Indianapolis, Indiana. It has another plant at Vandalia, Ohio. 
Among its civilian products are prop-jet engines for commercial 
aircraft; transmissions for trucks, heavy-duty vehicles and rail cars; 


and gas turbine engines for heavy-duty construction equipment. For 
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defense purposes, Allison Division manufactures prop-jet and turbo-jet 
aircraft engines; aircraft propellers; transmissions and power trains 
for tanks and other heavy ordnance tactical vehicles; and bearings for 
aircraft, tank engines and tank transmissions. : 

(B) Allison Division maintains, as during 1957 and 1958, a office 
in Washington, D.C., which, although called a Zone Office, should not 
be confused with the zone offices of the car and truck divisions. The 
Allison Washington office provides two-way contact between the federal 
government and prime contractors for defense materials on the one 


hand and the divisional headquarters on the other. The zone territory 


is roughly the East Coast. In addition to the zone manager, the zone 


personnel consists of a zone service manager, 19 service representa- 
tives and three field engineers, plus clerks and stenographers, for a 
total personnel of approximately 25. The 19 service representatives 
are scattered around the zone, including four ina New York branch 
office and others in Annapolis, at Langley Field, three in Washington, 
and others at other locations. 

(C) The three field engineers, stationed in the Washington office, 
are assigned directly to the military services, one each for Army, Air 
Force and Navy. The field engineers obtain information leading to 
competitive business from the Armed Services or prime contractors. 


Their principal function is to find out what developments the Services 
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are contemplating in order that the engineering staff at division head- 
quarters in Indianapolis can undertake studies of the feasibility of 
developing an Allison engine, propeller or other product to meet the 


requirement. 


(D) Zone personnel also work with prime contractors in the zone 


territory for the incorporation of Allison products. A current example 
is the Navy's Hydrofoil program. The development of thinking in the 
Bureau of Ships on this project was followed for a year or more with 
the idea of adapting an aircraft turbine engine to power the ship. When 
it appeared that Martin and others would be considered as prime con- 
tractors, engineers from the Indianapolis headquarters were brought 
into the area to discuss with Martin and the Navy what the requirements 
would be and assisted in the development of a bid request. Allison will 
try to submit a proposal for an engine and a transmission, or for a 
transmission alone if some other make of engine is selected. 

(E) None of the prime contractors is located in the District of 
Columbia. Original equipment is ordinarily sold entirely to them. EI, 
as in some cases, the power plant for an aircraft or boat is to be govern- 
ment furnished to the contractor by competitive bidding, negotiations are 
carried on directly between the government contracting officer and some 
Allison official at Indianapolis. The Allison Washington office would 


carry on any necessary liaison activity. The Zone Office has very little 
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contact with direct government purchases of spares, none of which are 
shipped into the District. | 

(F) Although most of the concern of the Washington office is with 
defense equipment, it is interested in some commercial projects, viz. : 
At the moment, it is attempting to sell the Allison conversion of Convair 
airplanes to the Federal Aeronautics Administration for its five test 
planes; it also attempts to sell engines to manufacturers of commercial 
planes, none of whom are in the District; anda current research project 
undertaken for a government agency is being performed in Indianapolis 
and will result in the delivery of a report to the agency in Washington, 

(G) Contracts are signed on behalf of Petitioner's Allison Division 
at Indianapolis, Indiana, and on behalf of the purchaser at the purchaser's 
office, which in the case of some direct government purchases an be in 
Washington. A current form of activity is team procurement, that is, 
the government ina single contract employs various contractors, including 
Allison, on a joint:project to which Allison contributes engines or other 
components and other manufacturers contribute other parts of the assembled 


product. 


(H) Regular visits to the zone, including some to Washington by 


personnel from Indianapolis, average approximately 80 a month. Most 
of the visitors are engineers, discussing technical details with the 


government agencies or with prime contractors; however, visits by the 
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sales staff are also frequent, to discuss such aspects as delivery 


schedules, costs, etc. 


14, Cleveland Diesel. Engine Division 


(A) Petitioner's Cleveland Diesel Engine Division has its head- 
quarters and plant in Cleveland, Ohio. Its principal products are diesel 
engines for commercial, marine and industrial uses and gas and dual 
fuel engines for industrial uses. Sales to the United States Government 
include diesel propulsion machinery for naval vessels, diesel engine 
generator sets and vapor compressors for water distilling units. 

(B) Cleveland Diesel maintains, as during 1957 and 1958, an 
office in Washington, D.C., which is staffed by a manager and his 
secretary. The function of this office is providing a convenient point 
for two-way contact rather than sales. The manager keeps in touch 
with various government agencies, such as the Corps of Engineers and 
the Bureau of Ships, some of which are in the District of Columbia. 
Quotations are all made in Cleveland and sent to him for delivery. He 
has no contact with any sales for commercial purposes. Occasionally 
a passing commercial ship will call seeking service help. All these 
calls are merely referred to dealers, none of whom is located in the 
District, or to another Cleveland Diesel office. Occasional govern- 
ment calls for emergency parts are also expedited. 


(C) Typical instances of the manager's duties are a day in which 
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he called on the Legal Section of the Bureau of Ships to discuss a three- 


year-old contract snarl at Newport News, and delivered to that office 
technical information requested the day before for a new program. 
Another day was spent partly on working on files in the office and partly 
visiting the Bureau of Ships at its request to learn about a new program. 
That was followed ‘up by requesting information from the Cleveland 
headquarters. : 

(D) Procurement procedure is typically as follows: If the afore~ 
mentioned program is eventually adopted by the Navy, the next step will 
be negotiation of specifications, including such matters as adapting the 
exterior dimensions of an engine to fit the space available, or providing 
for ship space to accommodate existing engine dimensions. This work 
is done by engineers from Cleveland at home and in the Bureau of Ships' 
headquarters in Washington. If a given make of engine is the only 
acceptable one, the Navy buys accordingly. If more than one can qualify, 
invitations to bid are sent to all (usually there are only two), in the case 
of Cleveland Diesel direct to Cleveland. The bid is prepared in Cleveland 
and sent to the manager for delivery. After the bid is delivered, he 
negotiates details of the contract with respect to particular ANS, and 
works out changes in the bid if required. The contract is then sent by 
the Bureau of Ships direct to Cleveland for approval and signature. 


The manager is active during the negotiation period, but has little 


contact thereafter. 

(E) Contracts are signed in Cleveland, Ohio, on behalf of Peti- 
tioner. Contracts are signed on behalf of the United States Government 
at the office of the procuring agency which, in some cases, is located in 
Washington, D.C. The manager of the Washington office in Cleveland 
Diesel Engine Division has no authority to sign contracts on behalf of 
Petitioner. All products are manufactured in Cleveland and are shipped 


f.0.b. factory Cleveland. 


15. Detroit Diesel Engine Division 


(A) Petitioner's Detroit Diesel Engine Division, with its head- 
quarters in Detroit, Michigan, manufactures diesel engines singly or in 
multiple combinations up to 1200 horsepower for universal application. 
It also manufactures: for defense purposes auxiliary generator sets for 
tanks and other armored vehicles, marine propulsion and auxiliary 
engines and poptable engine generator sets. Its manufacturing plants 
are located in Detroit and Wayne, Michigan. 

(B) Detroit Diesel maintains within the District of Columbia a 
government liaison office which is ordinarily staffed by a manager and 
his secretary. At present, the office also includes a part-time con- 
sultant who, until recently, was the manager of the office. The sole 
function of this office is to provide two-way contact related to the 


procurement of diesel engines and other products by various offices of 
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the United States Government. All commercial business is handled 
through independent distributors, whose contact is with a regional 
office in New York. The nearest distributor is in Baltimore, and 
neither he nor any other distributor has any contact with the office 
in the District, with the exception that an occasional request from 
a government agency for one or two engines will be referred to a 
distributor, and with the further exception that occasionally a dis- 
tributor may ask for certain technical information which is provided 
as an accommodation. Occasionally, the masters of visiting yachts 
call on the office for service and are referred to distributors. | 

(C) The personnel headquartered in the District of Columbia 
office travel widely, covering government installations, looking for 
leads to applications for which Detroit Diesel engines may be recommended. 
These government requirements may originate anywhere, but most of them 
are "co-ordinated" through the Washington headquarters of the govern- 
ment service involved. If, for example, a government agency is buying 
certain vehicles, the branch office will attempt to have Detroit Diesel 
engines specified or to have specifications written which Detroit Diesel 
can meet, and then pass the information along to Division headquarters 
in Detroit to apprise it on the opportunity to sell the engines to the 


vehicle manufacturer. 


(D) A slightly different but related activity is working on : 
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specifications with the Bureau of Public Roads in the District of Columbia 
and other government organizations involved in foreign assistance pro- 
grams to have specifications so developed that Foreign Distributors 
Division can bid for the use of Detroit Diesel engines, or so that a 
domestic vehicle manufacturer is able to meet specifications with a 
product which includes Detroit Diesel engines. 

(E) The personnel stationed in the Washington office of Detroit 
Diesel Engine Division have no authority to sign contracts on behalf 
of Petitioner. Contracts are signed on behalf of Petitioner at Division 
headquarters in Detroit, Michigan. Contracts are then signed on behalf 
of the Government agency involved at its office, including offices in 


Washington, D.C. The Detroit Diesel non-government sales for 1957 


and 1958 in which the goods were shipped into the District of Columbia 


were made pursuant to a contract negotiated entirely outside the Dis- 
trict of Columbia between Detroit Diesel anda customer. There was no 
activity in the District in connection with this contract. The goods were 
shipped from Detroit on order from the customer to points within the 
District of Columbia. 
Other Sales by Petitioner's Divisions 

16. United Motors Service Division 

(A) Petitioner's United Motors Service Division is responsible for 


the top level wholesale distribution of certain parts and accessories 
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manufactured by Petitioner (or in a few rare instances by others) and 
used in connection with Petitioner's products. The customers of this 
Division are wholesalers, which term is defined to include organiza- 
tions whose business is 85 per cent or more the wholesaling of | 
automotive replacement parts. 

(B) The Division's sales organization is centered in Detroit, 
Michigan, Its lowest administrative office is the zone office. The 
zone office for this area was located in Washington, D.C., during 1957 
through June 30, 1958, at which time it was removed to its present 
location in Silver Spring, Maryland. The zone manager reports toa 
regional manager in Atlanta who in turn reports to an assistant general 
sales manager in New York who in turn reports to the general sales 
manager in Detroit. The zone territory covers Delaware, Eastern 
Maryland, District of Columbia, Eastern Virginia, eight counties in 
Eastern North Carolina and three counties in West Virginia. The 
territory is divided into six districts each of which was served by a 
district manager reporting to the Zone Office. The district manager 
whose territory includes the District of Columbia also covers five 
counties in Maryland and two counties in Virginia. During 1957 and 
1958, he resided in Silver Spring, Maryland. : 


(C) There are 22 people in the Zone Office. The only person (other 


than the merchandising representative mentioned in (E)) making regular 
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contacts in the District is the district manager who in 1957 and 1958 
had 17 customers within the District and 13 outside. He sold merchandising 
items such as display stands, promotional give-aways and advertising 
materials. He presented merchandising programs to his customers 
including educational talks such as new product descriptions. Mer- 
chandising programs were presented first to the customer management 
and, if approved, later to salesmen. They included display cases, 
catalogues, and advertising materials. The district manager urged 
wholesalers to maintain adequate stocks and occasionally would call on 
wholesalers not carrying United Motors Service lines to check for 
possible new outlets. The district manager also sometimes accompanies 
the wholesaler in making contacts with the wholesaler's customers which 
would include retail dealers of all kinds such as automobile dealers, 
service stations, etc. Other Zone personnel infrequently accompany 
the district manager. 

(D) The wholesalers are provided with printed order forms which 
they mail to a United Motors Service warehouse in Philadelphia. Shipments 


are made directly to the wholesalers from this warehouse or, in the 


case of heavy items (e.g., batteries) directly from the factory. At 


present, customers are provided with direct shipment order forms 
which are mailed to the Philadelphia warehouse for processing through 


to the appropriate factory on items other than batteries, such as Delcc 
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Superide and Superlift Shock Absorbers, Delco Electronic Receiving 
Tubes, Rochester Carburetors and Parts, Harrison Thermostats, etc. 
All sales are, as during 1957 and 1958, made on open account, ! and 
title passes at the point of shipment, except that sales to bad credit 
risks may be made ona cash with order or c.o.d. basis. No sales 
are made on consignment, and all stock in the hands of customers 
is owned by them. | 

(E) The Zone Office has seven merchandising representatives 
who travel with salesmen of the wholesalers calling on retailers. They 
are not assigned specific territories but work where needed. Approxi- 
mately 15°/o of their time is spent in the Washington metropolitan area 
which includes the District, Montgomery and Prince Georges counties 
in Maryland and Fairfax and Alexandria counties in Virginia. They 
put up signs and displays, pass out product information and urge re- 
tailers to order from the wholesalers. They do not carry order pads 


and do not write orders to be placed with the wholesalers. 


(F) The zone service manager handles service problems with 


manufacturers, users and distributors. He instructs wholesalers on 
handling warranty claims but does not adjust such claims. He some- 
times assists wholesalers and retailers in settling the complaints of 

ultimate users. He urges wholesalers to send salesmen and service 


personnel to the General Motors Training Center at Fairfax, Virginia, 
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where all instruction and materials are furnished free. When service 
campaigns are necessary to correct a general defect, he passes them 
on to wholesalers, urging them to follow up and see that the service 
is rendered. He gives technical instruction, if required, to whole- 
saler's service departments. 

(G) The arrangement between United Motors Service Division 
and the wholesaler is formalized in a short written agreement, a copy 
of which is attached as Exhibit 4-D. The customer is usually one 
already well established in business when United Motors Service lines 
are first offered to him. The need for a wholesaler in a given territory 
is determined by the district manager and the zone manager on the 
basis of car registrations. The zone manager investigates potential 
customers for credit and business standing before making the appoint- 
ment. Sometimes an existing wholesaler makes the approach to United 
Motors Service and sometimes United Motors Service initiates the 
approach. Appointments are approved by the regional manager and 
then signed by the zone manager in his office and mailed to the whole- 
saler. The zone manager inspects the place of business before making 
any recommendation for an appointment. The wholesaler is an independent 


businessman, who sells on his own account at his own risk. 


17. AC Spark Plug Division (Civilian Sales) 


(A) The headquarters and civilian production of Petitioner's AC 
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Spark Plug Division are centered in Flint, Michigan. At its Flint plant, 
AC Spark Plug manufacturers automotive parts such as spark plugs, oil 
filters and elements, fuel pumps, speedometer cable, air cleaners and 
elements and hydraulic valve lifters. AC Spark Plug sells these parts 
and others principally to two types of customers: (1) warehouse dis- 
tributors, which term is defined as an organization whose business is 
90°/o or more the wholesaling of automotive replacement parts, 
including AC and competing lines, and (2) national accounts, which term 
includes oil and tire companies which engage in the wholesaling of 
automotive replacement parts. : 

(B) The sales organization of AC Spark Plug is headquartered in 
Flint and is directed by the general sales manager. Its lowest adminis- 
trative office is the regional office. The Regional Office for Region 5, 
whose territory includes the District of Columbia, has been located in 
Bala Cynwyd, Pennsylvania since 1956, and from 1938 until then, it was 
located in Philadelphia, Pennsylvania. The regional manager reports 
to the eastern sales manager, whose office is also in Bala Cynwyd. 
AC Spark Plug maintained no offices within the District of Columbia 
during 1957 and 1958 except for the government liaison office described 
in paragraph 12 hereof. | 


(C) In addition to the District of Columbia, Region 5 includes part 


of New York, central and eastern Pennsylvania, Delaware, most of 
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Maryland and Virginia, one town in West Virginia and three towns in 


North Carolina. There are approximately 40 personnel working from 


the Regional Office, including a regional manager, three zone managers, 


one fleet sales and service representative, two national accounts 
representatives, one national account territory manager, fifteen 
territory managers, thirteen dealer merchandisers, an office manager 
and four clerk-stenographers. 

(D) The region is divided into zones, but there are no zone offices. 
Zone 2 includes the District of Columbia, most of Virginia and Maryland, 
three towns’ in North Carolina and one town in West Virginia. The zone 
manager in charge of Zone 2 lives in Deale, Maryland. His principal 
duties are the training and supervision of five territory managers and 
five dealer merchandisers who work the territory of Zone 2. One 
territory manager and one dealer merchandiser are assigned to the 
part of the zone which includes the District of Columbia. The zone 
manager spends most of his time traveling with the territory managers 
and dealer merchandisers when they make their calls, observing their 
work and giving them’ help and supervision. He does this with each man 
and covers the entire zone. The length of time the zone manager spends 
with a particular territory manager or dealer merchandiser depends 
upon the experience and caliber of the man, his problems and needs. 


He also calls on various government agencies, some of which are in the 
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District, such as the General Services Administration and the Post 
Office, to obtain business. The zone manager spends approximately 


5°/o of his time in the District of Columbia. 


(E) One territory manager covers and makes regular calls within 


the District of Columbia, occasionally accompanied by the zone manager. 
The territory manager ‘contacts the warehouse distributors. There are 
seven warehouse distributors in the District of Columbia (six in 1957 

and 1958), and in addition a Philadelphia warehouse distributor maintains 
two branch outlets in the District of Columbia and a Baltimore warehouse 
distributor maintains one branch outlet. The territory manager contacts 
the District warehouse distributors on the average of once every six 
weeks, and the zone manager contacts them on the average of twice a 
year. The territory manager, on his calls, promotes the sale of AC 
lines, conducts sales meetings for the warehouse distributor's sales- 
men, promotes sales contests for the warehouse distributor's salesmen, 
and sets up displays and merchandising programs. He informs the 
warehouse distributors of what items are moving fast or slow So that 
inventories can be kept at the proper level. The territory manager 
physically checked the inventory once every three months of one of 

the six warehouse distributors in the District of Columbia in 1957 and 
1958; but this was not necessary for the other five because they main- 


tained adequate inventory control systems. The District of Columbia 
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warehouse distributors ordinarily prepare their own orders, which are 
sometimes checked by the territory manager. On infrequent occasions, 


the territory manager may solicit orders from the warehouse distributors, 


and he may pick up orders for mailing to the factory at Flint. In addition 


to calling on the warehouse distributors, the territory manager calls on 
"jobbers" and "jobber fleet operators" (large fleet users such as Hertz) 
in the District of Columbia who buy from the warehouse distributors. 
The territory manager also calls on "dealers" (service stations, garages, 
etc.) and "fleets” (small fleet users such as laundries, etc.) in the 
District of Columbia. He solicits orders from the jobbers, jobber fleet 
operators, fleets and dealers, which in many cases he writes up, and 
places the order with the jobber or the warehouse distributor of their 
choice, a copy of this order form is attached as Exhibit 5-E. The 
territory manager also calls on the national accounts and those who 
purchase from them. In 1957, there were none of the national accounts 
with offices within the District of Columbia, and in 1958 there was one 
with an office in the’ District of Columbia. AC makes no shipments 
within the District of Columbia to national accounts; all such shipments 
to national accounts with offices in the District of Columbia are made to 
points outside the District pursuant to orders placed by them from 
offices outside the District. The territory manager covering the Dis~ 


trict of Columbia spends approximately 20°/o of his time in the District. 
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(F) Each warehouse distributor, including those in the District 
of Columbia, places a monthly order on an order pad which is mailed 
each month from Flint directly to the warehouse distributor (copy 
attached as Exhibit 6-F). The territory manager, and less likely the 
zone manager, may assist in the preparation of this order. It is 
ordinarily mailed by the warehouse distributor direct to Flint, although 
the territory manager may do this. Sales pursuant to this order are 
billed ona deferred 30 day basis; for example, a March onder! billed 
April 1, payable May 10. All shipments are f.o.b. Flint by ooncn 
carrier with title passing at Flint. The warehouse distributor also 


places supplementary or special orders, on his own forms, in addition 


to the monthly order. These orders likewise may be promoted by the 


territory manager. 

(G) The dealer merchandisers are not responsible for calling on 
the warehouse distributors, jobbers or jobber fleet operators. They 
are missionary men calling on the lowest distribution level, i. e., the 
dealers (service stations and garages, etc.) and the small fleet operators 
(laundries, baking companies, etc.) They solicit and write orders 
(copy of order form attached as Exhibit 5-E) from these establishments, 
which are placed with the jobber or warehouse distributor of the buyer's 


choice, The dealer merchandiser whose territory includes the District 


of Columbia spends approximately fifteen days a year in the District 


of Columbia. 

(H) The regional manager makes business calls in the District 
of Columbia approximately twice a year, and the eastern sales manager 
makes such calls approximately once a year. A service representative, 
now living in New Jersey and reporting directly to Flint, covers the 
eastern part of the United States, and goes where needed to handle 
service problems, which sometimes includes the District of Columbia. 
A national accounts representative, who covers the entire region and 
now lives in Pennsylvania, makes business visits to the District of 
Columbia approximately once a year. A fleet sales and service 
representative reporting to the regional manager, covers the entire 
region and infrequently, perhaps once a year, calls on jobber fleet 
operators and fleet operators in the District of Columbia. 

(I) The arrangement between AC Spark Plug Division anda 
warehouse distributor is set forth in a short written agreement (copy 
attached as Exhibit 7-G). All of the six warehouse distributors in the 


District of Columbia in 1957 and 1958 were appointed prior to 1957. 


Activities of Administrative (Non-sales) Offices Within 
the District of Columbia 


18. Business Research Staff 
The Business Research Staff had an office in Washington from 
1952 through 1958. Ludwig Hellborn was manager throughout. Part 


of the time the office consisted of himself and his secretary, and part 
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of the time he had one assistant. The Business Research Staff is 
headquartered in Detroit and has the function of economic and statistical 
research to forecast general economic conditions and their effects on 
products and possible product changes to be developed and manufactured 
by Petitioner. Mr. Hellborn carried out part of that function, principally 
in the gathering of information from governmental offices in the District 
ca Columbia and elsewhere such as the Bureau of Census, the Bureau 
of Foreign and Domestic Commerce, the Office of Statistical standards, 
the Bureau of Labor Statistics, the Council of Economic Advisers, the 
Board of Governors of the Federal Reserve System, and also such 
private agencies as the United States Chamber of Commerce and 
Brookings Institution. Information requested or required of the Peti- 
tioner was supplied through the office to various governmental agencies 
in the District of Columbia and elsewhere, as for example the Bureau 
of Census. A minor part of the job was contact with regulatory bureaus 
on matters affecting Petitioner, and some contact also with professional 
staffs of Congressional committees. | 

19. General Motors Overseas Operations Division 

General Motors Overseas Operations Division, headquartered in 
New York, maintains an office in the District of Columbia, staffed by a 


manager, an assistant manager anda secretary. This office has no 


sales responsibility. Except for direct sales to General Motors plants 
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overseas and the sales of locomotives and Euclid equipment, the sales 


of General Motors products for use overseas are handled by Petitioner's 


Foreign Distributors Division which has no office within the District 
of Columbia. The office has no routine assignments, being kept free 
to handle individual matters as they arise. It contacts: government 
agencies and foreign governments in the District of Columbia and 
elsewhere with respect to goods to be delivered abroad. All contracts 
and such matters are negotiated in New York, where all orders are 
received, the participation of the Washington office being confined to 
expediting activities. Information is supplied to and derived from 
government agencies in the District of Columbia and elsewhere, such 
as the International Co-operation Administration, the Bureau of 
Foreign Commerge, the Bureau of Public Roads, and the General 
Services Administration, all in connection with the regulatory activities 
of those agencies as they affect salesof aml services for equipment 
shipped abroad, particularly in connection with the agencies’ function 
of procuring on behalf of foreign recipients of international aid. The 
office is available as the contact through which such agencies expedite 
their orders. There is some contact with the Export-Import Bank, 
the World Bank, and the Development Loan Fund with respect to 
financing of foreign business. Passports and visas are obtained for 


General Motors personnel traveling abroad, and some work is done 
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with the Department of Justice on immigration problems of General 
Motors foreign personnel entering this country. Foreign gover nment 
purchasing missions and foreign embassies who make inquiries at the 
office are referred to the headquarters in New York. Foreign embassies 
occasionally buy automobiles from Foreign Distr ibutors Division in 

New York, who make the deliveries at the normal export shipping point 
in New Jersey. Similar arrangments are made for some United States 
Government personnel going abroad. The office has a public relations 


function of distributing press releases and gathering information which 


it returns to the New York headquarters. It exchanges information with 


trade association offices in the District. 

20. Motors Holding Division 

(A) The Motors Holding Division is headquartered in Detroit 
and has a branch office in Silver Spring, Maryland, From Jamuary 1, 
1957 through May, 1959, the office was located in the District of 
Columbia. The branch territory covers the same ground as the local 
zone offices of the car manufacturing divisions, and thus includes the 
District of Columbia, most of Virginia and Maryland, and parts of 
Pennsylvania and West Virginia. The branch office personnel consist 
of the manager, his secretary, and an accounting supervisor who 


resides in Baltimore. 
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(B) The function of Motors Holding Division is providing temporary 
capital financing for dealerships which are establishing, reorganizing 
or expanding, This is described in a booklet hereto attached as Exhibit 
8-H. After a prospective new dealer has been selected by the car 
division, he submits to that division jhis request for capital assistance 
and is referred by the car division's zone manager to the Motors Holding 
branch manager. ‘This is sometimes done in the zone manager's office; 
very rarely in the Motors Holding office. The Motors Holding branch 
manager then takes a statement from the applicant and makes an invest- 
ment survey which includes the value of any assets proposed to be pur- 
chased from the outgoing dealer, if any, an analysis of the market 
independent of the zone's analysis, a physical inspection of facilities 
and inventories, and with the applicant negotiates an option to purchase 
any assets to be acquired and an option to lease the selected premises. 

(C) After the negotiations are completed and the transaction has 
been reviewed and approved by Motors Holding Division's investment 
committee in Detroit, the applicant, now called the "operator," provides 


at least 25°/o of the total required capital, receiving therefor non-voting 


stock in a corporation organized for the purpose, and Motors Holding 


provides the balance, half for voting stock and half for interest-bearing 
notes. Thus, during the period of Motors Holding's investment, Motors 


Holding has all the voting stock and nominates a majority of the directors. 
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The dealer, however, operates the business, subject only to such control 
as Motors Holding deems necessary to provide security for its invest- 
ment. Under the plan the operator is required to buy out Motors Hold- 
ing’s interest pursuant to a planned formula geared to operating results. 
A copy of the standard form of contract (which may oecasionnity be ; 
modified to meet special circumstances) is attached as Exhibit 9-1. 

(D) After the investment has been made, the Motors Holding 
branch watches the dealership for sound operations and it obtains 10-day 
financial reports and reviews them for deficiencies. The accounting 
supervisor checks the accounting records to assure the validity of 
such statements approximately every three or four months. The branch 
manager, who is a director, attends directors' meetings and stock- 
holders' meetings. The accounting supervisor spends up to three days 
in a dealer's place of business on each visit. The branch manager may 
visit each dealership once a month or so, briefly or ponietimesifor 
several hours. ; 

(E) During 1957 and 1958 there were four dealers in the District 
of Columbia who were being financed under the Motors Holding plan: 
Eaton Chevrolet, Inc., beginning October 29, 1957; General Truck 
Sales, Inc., beginning dune 2, 1952; Hicks Chevrolet, Inc., beginning 
August 6, 1954 through November 30, 1958; and Peake Buick, Ine. 7 


beginning November 8, 1955 through August 15, 1957 (date board of 
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directors passed a resolution to liquidate the corporation). 

21. Patent Section 

The Patent Section has its headquarters in Detroit and maintains 
a branch office at 711-14 Street, Northwest (Sheraton Building) in 
Washington. Approximately 15 men are assigned to that office, most 
of them graduate engineers studying law at night. In addition, there 
are approximately five stenographer-typists, two of whom also do 
some work in making title searches in connection with patents. The 
primary function of the office is conducting patent and trade-mark 
investigations for infringement, validity, novelty, etc. at the United 
States Patent Office in the District. It also files patent, trade-mark 
and copyright applications. It does some detail work in connection 
with cases pending before the Court of Customs and Patent Appeals, 
before the Court of Claims, and before the Patent Office. It keeps 
in touch with the Patent Office to keep informed about changes in 
regulations, etc., and interviews examiners in connection with allowance 
of claims. It may also occasionally run errands to obtain information 
desired by the Patent Section from other government bureaus. It handles 
no licensing or other business matters related to patents, etc., all of 


which is done in Detroit (or sometimes Dayton or Bristol). 


22. Public Relations Staff 


(A) General Motors Public Relations Staff, -headquartered in 
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Detroit, maintains an office in the District of Columbia primarily as a 
listening post and for rendering services to visiting General Motors 
executives. The office consists of a manager, two staff assistants, 
an office manager, a man in charge of arranging hotel and transporta- 
tion reservations, and eight clerks, telephone operators, chauffeur, 
mail clerk, etc. 

(B) The manager has the function of supervising the office, so 
that the nature of his activities appears from the descriptions of his 
assistants. He is a registered lobbyist, although he has little, if any, 
occasion to do any lobbying. He keeps in touch with Pornenentaties 
of certain trade associations engaged in legislative activities, and 
assists as required in the preparation of statements of General Motors 
executives requested by Congressional committees. In particvlar, 
he sees to it that rules are followed with respect to the filing of , copies 
of statements, etc., and consults with Committee staff members and 
Petitioner's executives in arranging hearing dates. 

(C) One staff assistant is concerned primarily with the Washington 
press and magazine corps, plus other communications media, such 


as radio and television. This activity is at a much higher level of 


volume in Washington than in other cities because of the presence of 


news services and press representatives in the nation's capital, The 


function is to maintain contacts, answer questions, distribute releases, 
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etc. The second staff assistant is concerned with obtaining information 
of the activities of government agencies which may be of interest to the 


Petitioner in matters other than procurement. He obtains copies of 


bills introduced into Congress, transcripts of some Congressional 


hearings, and other informational documents which in his judgment 
are of interest or which he is requested to obtain, and forwards them 
to the interested person in General Motors. He assists visiting 
General Motors executives in finding the right government personnel 
with whom to discuss problems and making appointments with them. 

(D) The office provides miscellaneous services for visiting 
General Motors personnel, such as arranging hotel accommodations 
and transportation. It is also the initial contact point for visits by 
government personnel, school personnel, communications industry 
personnel, etc., to General Motors plants. Contact is maintained 
with trade associations having headquarters in Washington, such as the 
United States Chamber of Commerce. 


Dated April 10, 1961. 
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NUMBERS STIPULATION ; 

The parties by their respective counsel stipulate and agree as 
follows: : 

1. These cases may be consolidated for trial. 

2. Petitioner is a corporation organized and existing under 
and by virtue of the laws of the State of Delaware, having its principal 
office at 3044 West Grand Boulevard, Detroit 2, Michigan. Petitioner 
on December 21, 1954, obtained a certificate of authority to do business 
in the District of Columbia, and such certificate remains in full force 


and effect. 


3. Petitioner duly filed on October 13, 1958, its District of 


Columbia Franchise Tax Return for the calendar year 1957, respondent 
having extended the time for filing to October 15, 1958, and reported 
tax liability in the amount of $4, 198.70, computed as follows: | 
Net Income to Be Apportioned $1, 312, 092, 839.15 
Apportionment Formula: ; 
District Sales $ 600, 859 —-, 00649/o 
Total Sales $ 9, 461, 855. 874 
Net Taxable Income $ » 9ld. 
Tax at 5 o/o $ 4,198. 70 
4, Petitioner duly filed on October 7, 1959, its District of 
Columbia Franchise Tax Return for the calendar year 1958, respondent 


having extended the time for filing to October 15, 1959, and reported 
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tax liability in the amount of $1, 241.45, computed as follows: 


Net Income to Be Apportioned $653, 396, 893.13 
Apportionment Formula: 
District Sales $ 295, 687 . 0038 0/o 
Total Sales $7, 853, 393, 301 


Net Taxable Income 3 24, 829. 08 | 
Tax at 5 0/o 1, 241.45 


5. Petitioner's returns for 1957 and 1958 fairly and accurately 
reflect its gross income and deductions, and there is no issue between 
the parties except the determination of the portion of petitioner's net 
income subject to the District of Columbia Corporation Franchise Tax. 
Petitioner's "Total Sales Everywhere, " the denominator of the apportion- 
ment formula, are $9, 461, 855, 874 for the year 1957 and are 
$7, 853, 393, 381 for the year 1958. 

6. In determining "District Sales" (numerator of the apportion- 
ment formula) for its 1957 return, petitioner included only those sales 
of its United Motors Service Division in which the goods were shipped 
into the District of Columbia during the year 1957. In determining 
"District Sales” for its 1958 return, petitioner included only those sales 
of its United Motors Service Division in which the goods were shipped 
into the District of Columbia during the period January 1, 1958, to 


June 30, 1958. 
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7, Respondent mailed petitioner a notice of proposed deficiency 
for 1957, dated July 23, 1959, a copy of which is attached as Exhibit 1-A. 
The proposed deficiency, in the amount of $268, 585.40, was computed as 
follows: 3 


Net Income to Be Apportioned $1, 312, 092, 839.15 
Apportionment Formula: 
District Sales 39, 339.922 . 4158 o/o 
Total Sales $9, 461, 855. 874 
Net Taxable Income 5, 455, 682. 00 
Tax at 5 o/o 272, 784. 10 
Less Tax Paid 4,198.70 
Tax Deficiency , 5 


8. Respondent mailed petitioner a notice of proposed deficiency 

for 1958, dated November 2, 1959, a copy of which is attached as 
Exhibit 2-B. The proposed deficiency, in the amount of $167, 468. 44, was 
computed as follows: 
Net Income to Be Apportioned $653, 396, 893. 13 
Apportionment Formula: 

District Sales $ 40,619,172 5172 0/o 

Total Sales $7, 853, 393, 001 , 
Net Taxable Income $ 3,379, 368. 73 
Tax at 5 o/o 168, 968. 44 


Less estimated Tax Paid, 4/13/59 1,500. 00 
Tax Deficiency 167, ; 


9! ~ 


9, In computing said deficiencies, respondent included in the 
numerator of the apportionment formula, as "District Sales," those sales 
which the Finance Officer determined to be the total sales by all of 


petitioner's divisions to District customers in which the goods were 
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purchased by customers in the District and shipped into the District to 
such customers during the taxable years involved. Petitioner and 
respondent agree that the Finance Officer (subject to the exceptions in 
Paragraph 11 of this stipulation) correctly determined the amount of 
sales as aforesaid, except that petitioner does not hereby concede or 
agree that the determination of the Finance Officer as to the 
deficiencies in tax assessed against petitioner was or is correct. 

10. Attached hereto as Exhibit 3-C and incorporated inp this 
stipulation by this reference is a schedule setting forth an analysis 
(by division, destination and customer) of petitioner's 1957 sales. which 


respondent determined to be "District Sales" and included in the 


numerator of the apportionment formula applied for the tax year 1957. 


Attached hereto as Exhibit 4-D and incorporated into this Stipulation 
by this reference is a schedule setting forth an analysis (by division, 
destination and customer) of petitioner's 1958 sales which the respondent 
determined to be "District Sales" and included in the numerator of the 
apportionment formula applied for the tax year 1958. 

11. Asa result of an error in information furnished by 
petitioner, respondent included in "District Sales" the amounts of 
$2, 154, 218 for 1957 and $8, 076, 653 for 1958, which amounts represent 


(1) sales of goods billed toicustomers at offices within the District but 
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shipped from stocks of goods, outside the District to points outside the 


District and (2) fees for services rendered outside the District but 
billed to customers at offices within the District. The parties agree that 
these amounts, namely, $2, 154, 218 for 1957 and $8, 076, 653 for 1958, 
should be excluded from the numerator of the apportionment formula 
and that the tax deficiences assessed and paid for 1957 and 1958 ! 
should be reduced, 7 

12. Petitioner's net income to be apportioned for 1957 is 
$1, 312, 092, 839 and its net income to be apportioned for 1958 is : 
$653, 366, 3. In addition to such apportionable net income, petitioner 
realized income; properly allocable to the District as follows: | 
$3, 267 for 1957 and $8, 727 for 1958 as dividends from dealership 
corporations in the District which were financed under the Motors Holding 
Division Plan, and $7, 053 for 1957 and $6, 691 for 1958 as interest from 
such dealership corporations. Petitioner also had gross income from 
rentals of automobiles and sublease of office space in the District, but 
had no net income from such rentals in 1957 and 1958. | 

13. Petitioner duly exhausted its administrative remedies with 
respect to such proposed deficiencies. After due and timely protests 
and hearings, respondent assessed the deficiencies as proposed, and 


as above set out. The statements of taxes due for 1957 and 1958 (copies 
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of which are attached as Exhibits 5-E and 6-F respectively) were dated 
February 24, 1960. 

14. The 1957 tax in the amount of $268, 585.40, plus interest 
of $34, 916.10 was paid to respondent by petitioner under written protest 
(copy attached as Exhibit 7-G) on May 19, 1960. Additional interest 
thereon of $463.30 was paid to respondent by petitioner under written 
protest (copy attached as Exhibit 8-H) on May 20, 1960. A copy of the 
receipt for payment of the foregoing taxes, plus interest, for 1957 is 
attached as Exhibit'9-I. The 1958 tax in the amount of $167, 468.44, plus 


interest thereon of $11,722.79 was paid to respondent by petitioner under 


written protest (copy attached as Exhibit 10-J) on May 19, 1960. 


Additional interest thereon of $138.10 was paid to respondent by petitioner 
under written protest (copy attached as Exhibit 11-K) on May 20, 1960. 
A copy of the receipt for payment of the foregoing taxes, plus interest, 
for 1958 is attached as Exhibit 12-L. 

15. These proceedings, being Docket Numbers 1698 and 1699, 
were timely commenced on May 23, 1960, before the District of Columbia 


Tax Court. Amended petitions were timely filed on June 13, 1960. 


Dated March 29, 1961 


REGISTERED MAIL 
RETURN RECEIPT REQUESTE™ - — 470a 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


FINANCE OFFICE: Sw, © —— 
REVENUE DIVISION ‘opel ee FRANCHISE TAX SECTION 
eee ROOM 2036 MUNICIPAL CENTER 
300 INDIANA AVENUE. N. W. 


es" ee 


Goreral Motors Corporation 
General Motors Building 
3044 West Grand Boulevard 
Detroit 2, Michigan 


Gentlemen: 


The examination by this office of your income and/or franchise tax 
return(s) for the year(s) ended December 31, 1957 
indicates that the adjustment of your tax liability, as shown in the 

“accompanying statement, is warranted. 


IF YOU AGREE to the adjustment in tax as shown in the accompanying 
statement, the enclosed form of waiver should be executed and forwarded 
to this office promptly, in order to permit the early assessment of the 
additional tax and to stop the accumulation of interest. Interest will 
cease, as of date of assessment, upon payment of amount due to the Col- 
lector of Taxes, D. C., within ten (x0) days from date of assesement. 


IF YOU DO NOL AGREE to the proposed eater you may file a 
protest with this office, within thirty (30) days from the date of this 
letter, stating the grounds for your exceptions. Any protest so filed 
will have careful consideration and, ir you 80 request, an opportunity 
for a hearing in this office will be granted you prior to final deter- 
mination of any deficiency in tax against you. 2 


Should you fail to file either the enclosed form of waiver or & 


ty-day period mentioned, 
notice end 


deficiencies. 
Yours very truly, 


eee RES SASS 
Allison W. Shell 
Audit Supervisor 

Franchise Tax Section 


-p 
Teal 


Enclosures: 
Statement 
Form of Waiver 


BC 
IF-76 
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Gersral Hotors Corporation 
General Motors Pldg. 
30+ West Grand Boulevard 
Detroit 2, Michigan 


1957 


Net incens subject to apportionment j : 
per xsoturn $1, 312,092,839 15 


D. C. factor * . e00KSS 7 


Portion attributable to D. Ce 544552682200 / 
st 5% 272, 7H%e10 * 

fnount reported 4,198.70 

“efickensy 268,585.40 ” 


* Computation of factor: 
Ae Total sales cverywhore per return Oo aa . 


Be Sales to » De Ce eustemers per letter of 
7/6/59 $ 39e339.922.00~ 


Ce Factor , 0858” 


We hove carefully considered the information submitted with respect 
to your activitios within the District aid it is our view that the total 
volume of District business es show in the computation above properly 
reficcts the measure of tax from the business engaged in within the District 
and inceze derived from District sources. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 


Deictiy yOu 


ANCE OFFICE: ; “iInceme_ AND. FRANCHISE TAX SECTION 
Srecntor Ce ROOM 2025, 5 MUNICIPAL CENTER 
Be EOIN IELON * “3ODQNDIANA} AVENUE, N. W. 


REGISTERED MATL “ : IS ASHINGTON 1, D.c. 
RETURN RECEIPT REQUESTED SOEs 
November 2, 1959 


General Motors Corporation 
General Motors Building 
3044 West Grand Boulevard 
Detroit 2, Michigan 


Re: File No. 4599 - (RH) 


Gentlemen: 


The examination by this office of your income and/or franchise tax 
return(s) for the year(s) ended December 31, 1958, 
indicates that the adjustment of your tax liability, as shown Fea the 
accompanying statement, is warranted. 


IF YOU AGREE to the adjustment in tax as shown in the eecompanying 
statement, the enclosed form of waiver should be executed and forwarded 
to this office promptly, in order to permit the early assessment of the 
additional tax and to stop the accumulation of interest. Interest will 
cease, as of date of assessment, upon payment of amount due to the 
'D. C. Treasurer, within ten (10) days from date of assessnent. 


IF You DO NOL AGREE .to the proposed adjustment, you may tile & 
protest with this office, within thirty (30) days from the date of this 
letter, stating the grounds. for your exceptioas. Any protest so filed 
will have careful consideration and, if you so request, an opportunity 
for a hearing in this office will be granted you prior to final deter- 
mination of any deficiency in tax against you. 


Should you fail to file either the enclosed form of weiver or & 
written protest with this office within the thirty-day period mentioned, 
final determination of your tax liability will be made and notice and 
demand will be sent you in accordance with the provisions of law appli- 
cable to the assessment and collection of income and/or franchise tax 
deficiencies. 


Yours very truly, 
Of bonne Reem 
CaTiison W. Shell 
Audit Supervisor 
Enclosures: Income and Franchise Tax Section 
Statement 
Form of Waiver 
AWS/rhh/ed 
IF 76 (Rev. 10/59) EXHIBIT 2 


General Motors Corporation 
General Motors Building 
3044 West Grand Boulevard 
Detroit 2, Michigan 


Re: File No. 4599 - (RH) 


CORPORATION FRANCHISE TAX 
Calendar year ended December 31, 1958 


‘Net income to be apportioned, per return $653, 396,893-13 
District of Columbia factor * . 005172 
Portion attributable to the District 
Tax @ 5% 

Less amount paid 4-13-1959 


Deficiency 


% Computation of apportionment factor for the determination of net income 
from District Sources: 


A. Gross sales everywhere, per return $7,853,393, 382- 


B. All sales delivered to District customers, 
per letter of October 28, 1959 $ 40,619,172. 


C. Factor (B + A) 2005172 


SEXERAL MOTCAS CORPCRATION 
ANALYSIS OF 2957 SALES DETERMINED BY 


THE_SINANCE OFFICER TO BE DISTRICT SALES 


Suice Lamp 


Harrison Radiator 


Now Departure 

9° abi le 

Packare Electric 
Pontiac Motor 
Saginax Stecring Gear 
United Motors Service 


Total 


™ GMC - Truck Sales 
GMC - Coach Saies 


Salas Determinec by *he Finance Officer 
To Be 


” > 


iter 
$145,004 3 145,523 © 1, 


BERS 


iS) Sheen! Sa 
o 


805,031 
iC 


166,371 
45379, 671 
11,532 


$1,555,554 $37,736,368 


731,058 
518,372 


339,339,922 $272,734.10 


731,058 
518,872 


Sales of Goods Billed to Customers at 
Offices Within the District of Columbia Which 
were Skipped From Stocks Outside the District 

to Points Outside she Disurics 


Sales of Goods Shipped 
From Stocks Outside the Districts 


D, = Sie 4 oe 


Otanor Prtan 


143,094 $ 145,523 $ 1,009.06 

x 3,242 22.48 

327 an 20 

9,399 5,685,686 5,695,035 39,489.72 

507,595 13,999,237 14,506,832 100,591.40 
7 = 9.337 


43,927 
26,524 


pep he 


| 


BR, et 
ae 


5 


6.44 
33,835.04 
9.27 

6638 


$555,072 $36,630.232 $37,225,704 23 


731,058 
518,872 


184,437 
9,565 


ad ( (  ) 


2,650 
1,337 


1,154,136 


$2,154, 218 


$3,000,082 


731,058 
518,872 


428 oar 
Br42 2,916,305 2,919,787 


United Motors senxies (7/1 - Lin) — 


Total 32,248,962 322272) MCI NE Me mana BO Bo EEE Eu 2S WM 1iesihs712 


6,021 —O- 1,287,455 1,287,455 
o 3,037,106 3,097,106 


cur! ~/Trock/salee 6,022 1,287,655 1,293,476 


os cosshisales 21,105 3,037,106 3,058,212 a 


[—] GOVERNMENT OF THE DISTRICT OF COLUMBIA 
| | FINANCE OFFICE i 
ra 


i Individual Income 


INCOME AND FRANCHISE TAX 
J_Unincorporated Business 


Ej} 4 
[F Fiduciary 
Se5) prs ee | 


E Employer Withbolding 


Coe: NAME ee 
[_—Dellars__+ Cts, Doltats 7 Cr. 
t ‘ 


f General Motors Corporation 2685525110 
General Motors Building | 30, 867: 32 
30L) vest Grand Boulevard H 
Desrost 2, Michigan 


tis 


Interest at rate of % of 1% 
per month or portion thereof: 


from 


Make check payable to D. C. TREASURER. Send cneck or 
money order to FINANCE OFFICE, REVENUE DIVISION, 
Municipal Center, Washington 1, D. C. 


Your cancelled check is your receipt. 


-** individual Income GOVERNMENT OF THE DISTRICT OF COLUMBIA 
: FINANCE OFFICE 


| eclaration Payment 
a . INCOME AND FRANCHISE TAX 


| J. Unineorporated Business 
| F Fiducia: : 7 
[= Employer Withboldiog 2/2/60 1998 
|__ Total Tax 
NANE Toral Tax 
167,168 Ub 


| 


| General Motors Corporation ' 
General Motors Building #{ 9,210 176 
30 West Grand Boulevard 
Detroit 2, Michigan 
Lite w), e  Rrev ; TA. 9 to [60 
* Interest on payment due at the rate of % of 1% per month Interest at rate of % of 1% 
per month or portion thereof _ 


or portion thereof must be added if not paid on or before 


Make check payable to D. C. TREASURER. Send check or 
money order to FINANCE OFFICE, REVENUE DIVISION, 


Municipal Center, Washington 1, D. C. 
Your cancelled check is your receipt. 
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May 19, 1960 


° 


Finance Office 
Reverme Division 
Municipal Comer 
Washington 1, D. C. 


Refer: File £4599 
Gentlenen: - 


; The taxpayer, General totvors Corzoration, subzits under protest, 
its check for $303,501.50 in payment of additional 1957 District of 
‘Columbia franchise tax assessed on February 24, 1960 (notice attached) | 
‘In tha anount of £268,585.40 together with interest from April 15, 1958 
in the amount of $34,916.10. ; 


Tats paynont is made involuntarily and under protest without | 

adniscion that all or any pert thereof is due. The taxpayer expressly » 

reserves ‘all legal rights to seek recovery of the tax assessment end 
sorest hereby paid under protest. 


Yours very truly, 


Robert F. Magill 
Director, Tax Section 


EXHIBIT 7 


RECEIVED 
FINANCE OFFICE, D.C. 


MAY 1.9 1960 


 pevenus DIVISION 


470 j 
GENERAL MOTORS CORPORATION 


GENERAL MOTORS BUILDING 
3044 WEST GRAND BOULEVARD 


DE S02 WwBboNSAN 


District of Columbia Treasurer 
Municipal Center . 

300 Indiana Avenue, N. W. 
Washington 1, D. C. 


' Dear Sir: 


Enclosed is General Motors Corporation's check in the 
amount of $463. 30 in payment, under protest, of additional 
interest on assessment of 1957 District of: Columbia Franchise/ 
Income/ Tax. 


This pzyment is. made involuntarily, under protest, 
without admitting that all or any part thereof is due. The 
_ Corporation expressly reserves all legal rights to recover the 
payment herein made under protest. : 


Yours very truly, 


Tax Section 


EXHIBIT 8 


RECEIVED 
FINANCE OFFICE, DeCe 


Mai 20 860 


" REVENUE DIVISION 
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Serial 8 4 a3 ‘(GOVERNMENT OF THE DISTRICT OF COLUMBIA 
No. 42822... FINANCE OFFICE 
Treasury Division 

TAXPAYER’S RECEIPT 


GENERAL MOTORS CORPORATION 


(NAME (To be inserted by taxpayer) 
PAYMENT ACCEPTED FOR TAX OR FEE INDICATED BY CHECK MARK 


; INCOME ‘TAX TAX LICENSE FEE . 

Individual | ' Sales & Use Oo Trade, Bus. or Prof. [1] 

Corporation Beer iz Corporation 

Unincorporated [] : rheritance & Estate [1] 

Estinuted 2 Fiduciary 

Withholding [] 

THIS CONSTITUTES A VALID RECEIPT WHEN CERTIFIED BY 

FIC-18 THE D.C. TREASURER ‘ 


Finance Office 
Revame Division 
Municipal Center 
Washington 1, D. C. 


Refer 


The taxpeyer, General tors Corporation, sutmits under protest, 
Sts check for $179,191.23 in payment of additional 1958 District of 
Columbia franchise. tax assessed on February 24, 1960 (notice attached) 
in the amount of $167,468.44 together with interest from April 15, 1959 
in the amount of $11,722.79. : 

This payment is made involuntarily and under protest without 
admission that all or eny part thereof is due. The taxpayer expressly 
reserves all legal rights to seck recovery of the tax assessment and 
interest hereby paid under protest. 


RECEIVED 
FINANCE OFFICE, D6. 


MAY 19 1960 


- REVENUE DIVISION 


EXHIBIT 10 
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GENERAL MOTORS CORPORATION 


GENERAL MOTORS BUILDING 
3044 WEST GRAND BOULEVARD 


DETROIT 2, MICHIGAN 
May 20. 1960 


District of Columbia Treasurer: 
Municipal Center 

300 Indiana Avenue, N. W. 
Washington 1, D. C. 


’ Dear Sir: 
Enclosed is General Motors Corporation's check in the 
amount of $138.10 in payment, under protest, of additional 


interest on assessment of 1958 District of Columbia Franchise/ 
Income/ Tax. 


This payment is made involuntarily, under protest, 
without admitting that all or any part thercof is due,. The 
Corporation expressly reserves all legal rights to recover 
the payment herein made under protest, 


Yours very truly, 


oe 


Tax Section 


RECEIVED 
FINANCE OFFICE, D.c, 


MAY 2.0 1960 


REVENUE DIVISION 


EXHIBIT 11 


470 n ast 
Ser GOVERNMENT OF THE DISTRICT OF COLUMBIA 
No FINANCE OFFICE 
Treasuny Division 
TAXPAYER'S RECEIPT 


: GENERAL MOTORS CORPORATION 
(NAME (To be inserted by taxpayer) 


PAYMENT ACCEPTED FOR TAX OR FEE INDICATED BY CHECK MARK ~ 
INCOME TAX TAX Z LICENSE FEE. 


Individual o/ Sales & Use o 
Corporation Beer oO 
Unincorporated ([] Inheritance & Estate (] 
Estimated | ‘Fiduciary 
Withholding 0 © Other nn 0 
he THIS CONSTITUTES A VALID RECEIPT WHEN CERTIFIED BY 
FIC-I6 HE D.C. TREASURER - EXHIBIT 12 
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SUPPLEMENTAL STIPULATION 


At the time of the signing of the Facts Stipulation, dated April 


10, 1961, and admitted into evidence herein, counsel for the parties 
agreed to prepare a supplemental stipulation covering certain facts, 
and accordingly, the parties by their respective counsel stipulate 
and agree solely for purposes of these cases as follows. Either 
party may introduce additional evidence not in conflict herewith or 
with the Facts Stipulation or Numbers Stipulation, except with respect 
to the activities of the offices and personnel within and without the 
District and with respect to payroll and value ofproperty of offices 
within the District and total payroll and total value of property, as 
to which Petitioner and Respondent elect to stand on the facts and 
descriptions set out in such Facts Stipulation and in this Supplem ental 
Stipulation. : 

1. Zone Offices 

Prior to, but not after, July 15, 1956, Petitioner maintained 
in the District of Columbia Buick, Oldsmobile and Pontiac Zone 
Offices, the activities of which are described in the Facts Stipulation 
dated April 10, 1961. Prior to, but not after, July 1, 1948, Peti- 
tioner maintained in the District of Columbia a GMC Truck Zone Office, 
the activities of which are described in the Facts Stipulation dated 


April 10, 1961. At no time did Petitioner maintain in the District of 
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Columbia a Chevrolet Zone Office, the activities of which are described 
in the Facts Stipulation dated April 10, 1961. Petitioner did maintain 
within the District of Columbia throughout 1957 and 1958 a Chevrolet 
regional office in which the Chevrolet city manager was assigned 


space, all as described in the Facts Stipulation dated April 10, 1961. 


2. Bank Accounts 


(A) Petitioner maintained throughout 1957 and 1958 deposits in 
accounts with banks in the District of Columbia. Three petty cash 
fund accounts were maintained in such banks, one .each for the 
Washington offices of the Patent Section, Government Sales Section 
and Public Relations Staff. Local personnel attached to the aforesaid 
Washington offices were and are authorized to draw upon these petty 
cash fund accounts. 

(B) Other accounts in the name of General Motors Corporation 
were maintained with such banks in the District for depository purposes. 
One of these accounts is the regular depository for the Pontiac, Buick 
and Oldsmobile Zone Offices located outside the District of Columbia, 
the activities of which are described in the Facts Stipulation dated 
April 10, 1961. In addition, whenever any of Petitioner's divisions 
receives a check or draft in excess of a certain amount drawn upon 
these banks, such instruments are mailed directly to these banks for 


deposit. These accounts are controlled at Petitioner's Central Office 
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in Detroit and may be drawn upon only by authorized personnel located 
in Detroit, Michigan, or in New York City, New York. No local per- 
sonnel in the District of Columbia were or are authorized to dea upon 
these depository accounts. | 

3. Delinquent Parts Accounts : 

In the event that a car or truck dealer becomes delinquent in 
paying for parts and accessories, it is a Zone Office responsibility 
to contact the dealer involved and to try to arrange for payment. 
Ordinarily, someone in the Zone Office will telephone the dealer and 
ask for payment, and if necessary, will visit the dealer and try to 
obtain payment. This matter would be handled for the Cadillac 
Motor Car Division by the Cadillac parts and service manager, 
whose activities are described in paragraph 8(I) of the Facts Stipula~ 
tion dated April 10, 1961. | 


4. Zone Manuals 


Attached hereto as Exhibit 1-A thirty-five pages extracted from 


the Oldsmobile ''Zone Manual, '' which is a publication prepared by 
Oldsmobile Division at its headquarters in Lansing, Michigan, and 
distributed to Zone Offices throughout the United States for their 
guidance. Actual procedures employed in any one Zone Office, 
including the one in Silver Spring, Maryland, might differ from those 


set forth in the manual. Buick, Pontiac and Chevrolet Divisions 
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have Zone Manuals which are not materially different from the Oldsmobile 
Zone Manual. The said Exhibit 1-A may be received in evidence to 
supplement but not to contradict the facts set forth in the Facts Stipula- 
tion dated April 10, 1961, and in this Supplemental Stipulation. 

5. "Agreed Standard of Sales Participation "' 

(A) There is no agreement, understanding or commitment what- 
soever existing between Petitioner and any of its dealers or distributors 
that the latter will buy any particular number of cars or trucks. The 
dealer or distributor places orders for and buys cars and trucks from 


Petitioner when the dealer or distributor so decides. 


(B) The Oldsmobile Zone Manual refers on page O-III-7 (copy 


attached hereto as part of Exhibit 1-A) to an "agreed standard of sales 
participation. "' This is a method by which Petitioner anda dealer are 
able to evaluate the dealer's sales performance when such dealer is 
located in a multiple dealer area, such as the Washington metropolitan 
area. The Organization and Analysis Department of the Division 
tentatively computes the percentage of the total projected sales for the 
area which, on the basis of information available to it, it believes 

each dealer within the area may be expected to make. This is done 

on the basis of the dealer's sales history, population studies, projected 
market conditions and other judgment factors. Each dealer is then 


consulted with respect to this percentage, and a conclusion is reached 
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that some percentage of the total area sales will be regarded as his 
fair share. If he falls significantly below, he and Petitioner have an 
indication that his operation needs strengthening. A dealer's "standard 
of sales participation" (if any) as stated in Paragraph 14 of the Terms 
and Conditions of the Chevrolet and GMC Truck Selling Agreements 
(Exhibits 2-B and 3-C to the Facts Stipulation), is one of the factors 
used in evaluating a dealer's sales performance. 


6. Zone Office Participation in Government 
Sales 


(A) Throughout 1957 and 1958, as well as at present, Oldsmobile 


Division did not sell cars directly (through the Government Sales Section) 
to the federal government as did the other car and truck divisions. In 
the event that a government agency in the District of Columbia wished 
to buy an Oldsmobile automobile, the agency would contact the Washing~ 
ton office of the Government Sales Section which would refer the agency 
to a local Oldsmobile dealer with which the agency would negotiate its 
purchase. : 

(B) Invitations to bid, bid proposals, contracts, and sales of 
automobiles and trucks to the United States Government by Petitioner's 
car and truck divisions, other than Oldsmobile Division, vee handled 
as described in Paragraph 11 of the Facts Stipulation dated April 10, 
1961. The shipping procedure was as follows: In the event that a 


Pontiac or Buick automobile or a GMC truck was sold to the federal 
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government and was to be shipped into the District of Columbia, the 
Pontiac, Buick or GMC Truck Zone Office would select a dealership 
in the District of Columbia through which the car would be serviced 
and delivered to the federal government. Cadillacs sold to the federal 
government and destined for the District of Columbia were shipped 

to the Cadillac distributor in Washington, D.C., for service and 
delivery to the government agency involved. Cars and trucks sold to 
the federal government by the Chevrolet Motor Division and shipped 
into the District of Columbia were serviced at the factory or assembly 
plant and shipped directly to the government agency and were not 


serviced or delivered through Chevrolet dealers. 


7. General Motors Acceptance Corporation 


General Motors Acceptance Corporation is a wholly-owned 
subsidiary of Petitioner with an office in the District of Columbia 
which offers to finance wholesale and retail sales as outlined in the 
manual attached as Exhibit 2-B. This office served the District of 
Columbia and the surrounding area in Maryland and Virginia. 

8. Fleet Sales 

(A) Sales of fleets of automobiles and trucks are made directly 
by Petitioner's dealers or distributors to fleet users except that 
throughout 1957 and until May 1958 Petitioner made such sales directly 


to some political subdivisions such as states, municipalities, port 


authorities, etc. Petitioner does not lease cars or trucks to fleet 


users. 


(B) Throughout 1957 and 1958, Petitioner's Pontiac, Buick, 


Oldsmobile and Cadillac Divisions did not have employes comparable 
to the Chevrolet "fleet manager, '' whose activities are described in 
Paragraph 7(C) of the Facts Stipulation dated April 10, 1961. ‘The 
Pontiac and the Cadillac Divisions did not make fleet user contacts 
in the District of Columbia during 1957 and 1958, The Buick and the 
Oldsmobile Divisions infrequently made such contacts through a "dis- 
trict manager" or the "assistant zone manager” attached to the Buick 
and Oldsmobile Zone Offices whose territory included the District of 
Columbia. Beginning May 1957 and through April 1958, a so-called 
"fleet representative, '' whose activities were comparable to those of 
the aforesaid Chevrolet "fleet manager, worked out of the GMC Truck 
Zone Office in Philadelphia, Pennsylvania, and called upon fleet users 
in the District of Columbia on the average of once every two months 
in order to promote the sale of GMC trucks. With the eerentions stated 
in Paragraph 8(A) above, all fleet sales are made by dealers or 
distributors directly to fleet users. : 

9. Property Figures 

(A) The average value of Petitioner's real and tangible personal 


property owned and used in the District of Columbia during the calendar 
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years 1957 and 1958 was $378, 476 for the calendar year 1957 and 
$347, 025 for the calendar year 1958. The average value of all Peti- 
tioner’s real and tangible personal property owned and used during the 


calendar years 1957 and 1958 was $6, 146,870, 978 for the calendar 


year 1957 and $6, 295, 491, 112 for the calendar year 1958. The average 


value of Petitioner's real and tangible personal property rented and 
used in the District of Columbia during the calendar years 1957 and 
1958 was $982, 200 for the calendar year 1957 and $979, 184 for the 
calendar year 1958. The average value of all Petitioner's real and 
tangible personal property rented and used during the calendar years 
1957 and 1958 was $100, 289, 392 for the calendar year 1957 and 
$108, 182, 464 for the calendar year 1958. 

(B) The property values set forth in Paragraph 9(A) above are 
computed as follows: Property owned by Petitioner is valued at its 
original cost, except that some inventories are valued at the lower 
of cost or market. Property rented by Petitioner is valued at eight 
times the annual rentals paid. No deduction from the rentals paid 
by Petitioner is made for any offset received by Petitioner from sub- 
rentals, which are insignificant in amount. The average value of 
property owned for each calendar year is determined by averaging 
the values at the beginning and ending of each such calendar year. 


(C) The average net book value of Petitioner's real and tangible 
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personal property owned and used in the District of Columbia during 


the calendar years 1957 and 1958 was $317, 613 for the calendar year 
1957 and $278, 035 for the calendar year 1958. The average net book 
value of all Petitioner's real and tangible personal property owned and 
used during the calendar years 1957 and 1958 was $3, 947, 603, 363 
for the calendar year 1957 and $3, 800, 307, 301 for the calendar year 
1958. The net book value of said property, other than inventories, is 
original cost less accumulated book depreciation and obsolescence, 
and the net book value of inventories is the lower of cost or market. 
The average net book value for each calendar year of said property 
is determined by averaging the net book values at the beginning and 
ending of each such calendar year. : 

10. Payroll Figures 

(A) The total amount of compensation paid in the District of 
Columbia by Petitioner was $1, 203, 081 for the calendar soe 1957 and 
$1, 158, 093 for the calendar year 1958. These amounts were used and 
reported by Petitioner to the District of Columbia for Unemployment 
Compensation Tax purposes for the calendar years 1957 and 1958 and 
are the totals for each such calendar year of the amounts set forth on 
Line 7 of Petitioner's Employer's Quarterly Contribution Reports for 
the District of Columbia (Forms DUCB-30) for each such calendar 


year, as corrected for the quarters ending June 30, 1957, and September 


480 


30, 1957. Copies of said Quarterly Contribution Reports (including 
Statements to Correct Information for the quarters of June 30, 1957, 
and September 30, 1957) filed by Petitioner with the District of 
Columbia Unemployment Compensation Board are attached hereto 
and incorporated herein as Exhibit 3-C. In addition to the foregoing, 
compensation of approximately $421, 906 in 1957 and $439, 433 in 1958 
was paid by Petitioner to employes who made regular visits to the 
District of Columbia with an average frequency of approximately one 
or more times a month. Based on the time spent by such persons in 
the District, $65,099 of such compensation in 1957 and $75, 694 of 
such compensation in 1958 was paid on account of services rendered 
in the District. 


(B) The total compensation paid everywhere by Petitioner was 


$2, 662, 072, 037 for the calendar year 1957 and $2, 354, 049, 741 for 


the calendar year'1958, These amounts represent the sum of Items 

2 and 5 on Schedule B of the Federal Unemployment Tax Returns 

(Form 940) filed by Petitioner for the calendar years 1957 and 1958 
(namely, $2,661, 204, 176 for the calendar year 1957 and $2, 352, 792,432 
for the calendar year 1958), plus the total wages paid by Petitioner to 
employes who are United States citizens working outside the continental 
limits of the United States and whose wages are not subject to Federal 


Insurance Contributions ActTax (namely, wages of $867, 861 for the 
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calendar year 1957 and wages of $1, 257, 309 for the calendar year 


1958). Copies of Schedule B of Petitioner's Federal Unemployment 


Tax Returns for the calendar yeas 1957 and 1958 are attached hereto 


and incorporated herein as Exhibit 4-D 

11. It is further understood and agreed that the dollar amounts 
set forth in Paragraphs 9 and 10 of this Supplemental Stipulation are 
included herein at Petitioner's request in order that strict enditormall 
proof of said dollar amounts shall not be required, and Respondent has 
agreed to their inclusion solely for the purpose of reducing the time 
required for the trial of these cases. Respondent, by so agreeing, 
does not, however, stipulate or concede that these amounts or the 
basis upon which they are predicated are pertinent, material or 
relevant, or that they may be admitted into evidence, and Respondent 
specifically reserves the right to object to the admission of said 
Paragraphs 9 and 10. ; 


12. Supplements to Exhibits 3-C and 4-D of the Numbers 
Stipulation 


The numbers Stipulation has been admitted into i as 
Petitioner's Trial Exhibit 3. Attached hereto as Exhibits 5-E and 
6-F and incorporated into this Stipulation by this reference are 
Supplements respectively to Exhibit 3-C of the Numb ers Stipulation 
and to Exhibit 4-D of the Numbers Stipulation. These Supplements 


further segregate and explain the sales figures set forth under the 
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heading "Sales of Goods Shipped from Stocks Outside the District to 
Points Within the District" on said Exhibits 3-C and 4-D of the 


Numbers Stipulation. 


13. "Wholesale Parts Compensation Plan" 


The Oldsmobile Zone Manual refers at page N-15.(copy attached 
hereto as part of Exhibit 1-A) to a "wholesale parts compensation — 
plan.’ This plan provides for the ‘payment of compensation to a motor 
vehicle dealer or distributor when he performs a wholesaling function 
in the distribution of motor vehitle parts covered by the plan. Approxi- 
mately 99°/o of the parts available for sale to motor vehicle dealers 
and distributors were covered by the plan throughout 1957 and 1958. 

In the event that a dealer or distributor sells parts covered by the 
plan to a qualified wholesale customer (such as an independent garage 
or repair shop), he is entitled to an overriding discount on the price 
at which the parts were sold to him by Petitioner. This overriding 
discount, or rebate, is known as "wholesale parts compensation. " 
Throughout the calendar years 1957 and 1958, the overriding discount 
varied from 10°/o to 40°/o, depending upon the part involved, of the 
price paid by the dealer or distributor to Petitioner. 

Throughout 1957 and 1958, Cadillac distributors received an 
additional discount of 12-1/2°/o from dealer net prices on Cadillac 


parts (exclusive of accessories and engines) which they resold to the 


483 


dealers appointed by them. Such distributors received a discount on 
Cadillac automobiles resold by them to their dealers which, except 


in the case of one model accounting for less than 5°/o of sales, was 


4°/o more than the discount allowed to "direct" dealers appointed by 


Cadillac and purchasing directly from Cadillac. 

Similarly, a Buick distributor received an additional discount 
of 12-1/2°/o from dealer net price on Buick parts (exclusive of 
accessories and engines) which it resold to the dealers appoineed by 
it, and an overriding flat discount of $35 or $50, depending on model, 
on each Buick automobile resold by it to its dealers. The territory 


in which such distributor operates does not include the District. 


Dated: June 5, 1961 


OPINION NO. 992 Filed 
Jan. 29, 1962 
FINDINGS OF FACT AND OPINION 

These two cases have been consolidated for hearing and disposition. 
They involve the same questions of taxation for the calendar years 1957 
and 1958. The assessing authority of the District of Columbia assessed 
the petitioner substantial franchise taxes. The petitioner here appeals 
fromi the assessments and claims that they are invalid. The respondent 
insists that the assessments are proper and justified under Title X of 
the District of Columbia Income and Franchise Tax Act of 1947. ; 

FINDINGS OF FACT 

Most of the facts are stipulated and, together with exhibits, are 
found as stipulated. 

The Court finds additional facts for the taxable years involved 


as follows: 


1. The petitioner had business establishments in 38 states and 


the District of Columbia. The principal office or headquarters of.the 
petitioner was in Detroit, Michigan. There was an executive office 
in New York City in which were located the financial executives of the 


petitioner. 


(i) Title X of Chapter 15 (Sections 47-1580 and 47-1580a), D. C. Code, 
1951 Edition. 
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2. (a) The factories of the petitioner were located principally 
in the states of Michigan, Ohio, Illinois, Indiana, New York, New Jersey, 
Delaware, Maryland, Missouri, California, and Georgia. There was no 
factory or assembly plant of the petitioner in the District of Columbia. 

(b) Approximately fifty per centum of petitioner's physical 
properties, including factories, equipment and inventories, and payroll 
amounts were located or paid in Michigan. | 

(c) All Cadillac automobiles and all heavy trucks of the petitioner's 
GMC and Coach Divisions were manufactured in Michigan. In addition, 
many component parts of automobiles and quantities of Buick, Oldsmobile 
and Pontiac automobiles were manufactured in that state. : 

(d) At the petitioner's factory or plant in Maryland there were 
assembled Chevrolet automobiles for shipment to the District of Columbia 


and the surrounding states. 


(e) At the petitioner's factory or plant in Delaware there were 


assembled Buick, Oldsmobile and Pontiac Automobiles for shipment to the 
District of Columbia and the surrounding states. | 

3. The petitioner in accordance with the statutes of the respective 
states filed income tax returns and paid income taxes for the taxable 


years involved as follows: 


YEAR STATE AMOUNT 


1958 Delaware $127, 844.95 
1957 Maryland 510, 792.31 
1958 Maryland 271, 425. 75 
1957 Michigan 8, 955, 799.55 
1958 Michigan 18, 130, 000. 00 


4, Ata conference between the representatives of the petitioner 


and of the Finance Officer of the District of Columbia, after notice of the 


latter's intention to assess the deficiencies here involved, the repre- 
sentatives of the petitioner protested the contemplated assessment and 
statedthat the apportionment made was out of all proportion to the business 
carried on in the District by the petitioner; and that the formula used 

was basically unfair because it did not take into consideration or employ 
factors which were important in‘the production of income from manu- 
facturing; and suggested that factors other than sales should be employed 
in apportioning the income of the petitioner and suggested that the property 


and payroll factors should be considered. 


OPINION 
The assessing authority of the District of Columbia assessed the 
petitioning taxpayer deficiencies in franchise tax and interest as follows: 
for the calendar year 1957 a deficiency of $268,585.40, plus interest of 
$35, 379.40 or a total of $303, 964.80; and for the calendar year 1958 a 


deficiency of $167, 468.44, plus interest of $11, 860.89 or a total of 
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$179, 329.33. The total amount of both deficiencies, $483, 294.13, was 


paid by the petitioner. These appeals followed. The petitioner claims 
that the deficiencies and interest in their entirety were erroneously 
assessed. On the other hand, the respondent contends that they were 
validly assessed. : 

For the reasons hereafter stated the Court holds that deficiencies 
and interest for the two taxable years in the total amount of $327, 049. 23, 
were erroneously assessed against, and collected from the petitioner. 

Before stating the reasons for the above holdings, the Court will 
consider and dispose of the constitutional questions raised by the 


petitioner to the extent that it is empowered so to do. 


I 
CONSTITUTIONAL QUESTIONS 

The petitioner has raised two constitutional questions, namely, 
that in violation of the Constitution (a) the application of the formula 
results in the taxation by the District of Columbia of values without its 
borders or taxing jurisdiction, and (b) the provision of the statute which 
exempts or relieves from taxation those corporations or unincorporated 
businesses which have no office, warehouse or place of business in the 
District, while imposing a tax on those who do have an office, warehouse 


or place of business in the District is unconstitutionally discriminatory. 


The Court does not believe it can decide those questions because of the 
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muddled condition of the status of the Court, that is to say, whether it is 
a court or anr administrative agency. 

It is clear that Congress attempted to make the Board of Tax 
Appeals a court, or, at least, take away its administrative function as 
"a constituent member of the assessing authority" bythe Act of July 10, 
1952, (see third paragraph of Section 47-2402, D. C. Code, 1961 Edition). 
Such attempt, however, has been held to be abortive. 

In Hosmer v. District of Columbia, 77 U.S. App. D.C. 295, 
135 F. 2d 654, 71 W.L.R. 932, Judge Prettyman held that the then Board 
of Tax Appeals was not a court, but "a constituent member of the assess- 
ing authority."* He held the same in Hamilton National Bank v. District 
of Columbia, 85 U.S. App. D.C. 109, 176 F. 2d 624, 77 W.L.R. 1102. 
After those two decisions Congress attempted, at least, to negative or 
correct the effect of those decisions by providing in the Act of July 10, 
1952, making the Board of Tax Appeals the "District of Columbia Tax 
Court," that "the said District of Columbia Tax Court shall not be 


deemed or held to be a constituent member of the assessing or taxing 


authority of the District of Columbia." ‘In a recent case, District of 


Columbia v. Brady, 109 U.S. App. D.C. 324, 288 F. 2d 108, Judge 
Prettyman, however, held as follows : 
"Moreover, under the Code, the ultimate exhaustion 


of the administrative remedy, i. e., a decision by the 
Tax Court, an ‘independent agency’ in the District 
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Government, or indeed even the filing of an appeal 

with that Court, precludes the taxpayer from filing 

suit under his common law remedy. If the exhaustion 

of the administrative remedy is a bar to a common law ~ 
action a fortiori it can in no sense be a condition 
precedent to such a suit. 


We conclude that Dr. Brady's failure to exhaust 
his: administrative remedy did not preclude his bringing 
action in the District Court. 


The Tax Court of the United States is by the organic Act, a 


designated administratige agency. (3) In several cases in that Court 

it was held that it could decide constitutional questions, although serious 
doubts about that function have been expressed by some of the judges of 
that Court. This Court is, however, uncertain as to its power to decide 
a constitutional question and believes that until the matter is more clearly 
or definitely settled by the United States Court of Appeals or by.a 
declaratory act of Congress, it should not decide the questions, but 
merely note, as it here does, that the constitutional questions were here 
raised. The Court, therefore, will decide the other issues presented 


under the law as it exists. 


(2) It is interesting to note that the same result would have 
occurred from a holding that the Tax Court was a court 
and not an administrative agency. 

(3) Actually it is a court. There is, and has been for sometime, 
a movement to have it declared to be a Federal Coo 


490 


Il 
The Basis for Taxation 


These cases involve franchise taxes imposed by Section 47-1571a'4) 


of the Code, which provides as follows: 


"For the privilege of carrying on or engaging in 
any trade or business within the District and receiving 
income from sources within the District, there is hereby 
levied for each taxable year a tax at the rate of 5 per 
centum upon the taxable income of every corporation, 
whether domestic or foreign." 


The question which the Court must answer is: what is the 
portion of the petitioner's net income that was fairly attributable to the 
trade or business carried on by it within the District of Columbia during 
the taxable years involved, 1957 and 1958, and other net income from 
sources within the District - within the meaning of that part of Section 
47-1580 (5) reading as follows: 


1 * *, The measure of the franchise tax shall be that 
portion of the net income of the corporation{* * * as is 
fairly attributable to any trade or business carried on 
or engaged in within the District and such other net 


income as is derived from sources within the District; 
* eK 1 


(4) Section 2 of Title VI, D. C. Income and Franchise Tax 
Act of 1947. 

(5) Section 1 of Title X, ibid. 

(6) The word "such", apparently was ineptly inserted. It 
has no meaning or significance. 
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The question presented in these cases relates solely to that 
segment of the petitioner's business which involves the manufacture of 
a certain number of automobiles and kindred products outside the District 
of Columbia and the sale thereof to customers within the District. 
To use the language of the many regulations, the trade or business con- 
templated by the Act is "the manufacture and sale or purchase and sale of 
tangible personal property." The Commissioners have cornectly, inter- 
preted the term "trade or business" to include a combination of either 
“manufacture" and "sale" or of "purchase" and "sale." Otherwise, 
the regulations would have read "manufacture, purchase or sale". 
(See, among others, Section 10-2(c)(1)(a), Regulations of August 6, 
1953.) The regulations in the respect indicated are consonant with the 
legally established fact that, "income may be defined as the gain derived 
from capital, from labor, or from both combined" Strattons Independence, 
Ltd. v. Howbert, 231 U.S. 399, 415, 58 L. Ed. 285, 34S. Ct. 136; 
Doyle v. Mitchell Bros. Co., 247 U.S. 179, 185, 62 L. Ed. 1054, 
38 S. Ct. 467; Eisner v. Macomber, 252 U.S. 189, 207, 64L. Ed. 521, 
40 S. Ct. 189. (And we might add “enterprise.") The cases, Underwood 
Typewriter Co. v. Chamberlain, 254 U.S. 113, 65 L. Ed. 165, 41 S. Ct. 


45 and Bass, Ratcliff and Gretton, Ltd., v. State Tax Com., 266 U.S. 


271, 69 L. Ed. 282, 45S. Ct. 82, have frequently been cited to support 
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one factor formuias, and in that connection they will be discussed with 
other similar cases in a later portion of this opinion. At this point they 
are cited to show that the "trade or business" with which we are here 
concerned includes both the manufacturing as well as the selling of the 


merchandise involved; that the net income therefrom is earned by both 


7 
activities; and that, while net income is not "realized" until sale, it is 


earned in part by the manufacture of the article sold. In the Underwood 
Typewriter Co., case (254 U.S. at page 120) is the following: 


8 
"The profits of the cooper were largely earned 
by a series of transactions beginning with manufacturing 
in Connecticut and ending with sale in other states.” 


Likewise in the Bass, Ratcliff & Gretton case (266 U.S. at 
page 282) we find this: 


"So in'the present case we are of opinion that as 
the Company carried on the unitary business of manu- 
facturing and selling ale, in which its profits were 
earned by a series of transactions beginning with the 
manufacture in England and ending in sales in New York 
and other places - the process of manufacturing resulting 
in no profit until it ends in saie, etc." (Emphasis 
supplied. ) 


And as the’ Szpreme Court said in Hans Rees' Sons v. North 
Carolina, 283 U. S. 123, 75 L. Ed. 879, 51S. Ct. 385: 


(7) Together, of course, with administrative activities. 
(8) Similar to the petitioner herein. 


493 


"Undoubtedly the enterprise of a corporation which | 
manufactures and sells its manufactured product is 
ordinarily a unitary business, and all the factors in 
that enterprise are essential to the realization of 
profits." 


Mm 


Regulations and Formula Must Comply with Law 


At the outset it should be pointed out that, legally, any formula 


or method for the apportionment or determination of net income taxable 


by the District must, in respect of multistate businesses, accord with 


9 
that part of Section 47- 1580a' ) of the Code, which is in this language: 


we * *, If the trade or business of any corporation 

* * * is carried on or engaged in both within and without 
the District, the net income derived therefrom shall, 

for the purposes of this article be deemed to be income _ 
from sources within and without the District. ***." — 
(Emphasis supplied. ) 


In McCeney v. District of Columbia‘) 97 U.S. App. D. C. 282, 
285, 230 F. 2d 832, 84 W.L.R. 625, Judge Washington, commenting on 
the failure of the Commissioners to follow the statute in promulgating 
regulations, said: | 


"Section 47-1601 is explicit that the tax is to be 
paid on the 'market value’ of the interest involved. 


(9) Section 2 of Title X, District of Columbia Income and Franchise 
Tax Act of 1947. 
(10) Involved an inheritance tax. 
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This requires, we think, that the actual market value 

of the interest be determined as nearly as possible. 

Although Section 47-1607 provides that the value of 

the remainder interest is to be determined by subtract- 

ing from the valve of the property the value of the 

life interests, determined in such manner as the 

Commissioners' reguiations prescribe, this does not 

authorize the Commissioners to adopt regulations 

which result in disregarding the directive of the 

Statute tc tax only the market value of the interest. 

It is axiomatic that admmistrative rules must be 

consistent with the statute under which they are 

promuigated." {Emphasis supplied. 

See also: Menhattan General Equipment Co. v. Commissioner, 
297 U.S. 129, 134, 8C L. Ed. 528, 56S. Ct. 397; Addison v. Holly Hill 
Fruit Products, Inc., 322 U.S. 607, 616, 88 L. Ed. 1488, 64S, Ct. 
1215, Thompsor v. Amalgamated Casualty Ins. Co., 207 F. 2d 214, 220. 

Any fermula cr method which does not conform to, or comply 
with the plain and unambiguous directive or mandate of the law is, there- 
fore, not legaliy permissitie. For instance, ifa corporation manufactures 
its products at its oniy vlant in Maryland and sells them in the District, 


a formuis with sales as the sole factor would be illegal, because under 
it the entire net income we'd be assigned to, or deemed to be from 
sources within the District. Likewise, if property be the sole factor, 
the formula would ve Legaily imprcper, because all of the net income 


would be thereznder assigned to, or deemed to be from sources in 


Maryland. 
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It is interesting to note that, if the taxpayer has its office, 
manufacturing plant or other principal place of business in the District 
and sells some of its products.or performs some of its mervites without 
as well as within the District, a formula with one factor of sales only 
does not necessarily violate the letter of the provision of the law that the 
income must be deemed to be from sources both within and without the 
District. Examples of that result are District of Columbia v. Southern 
Railway Co., 107 U.S. App. D.C. 285, 277 F. 2d 84, 88 W. L.R. 277; 
District of Columbia v. Evening Star Newspaper Co., 106 U. S. App. 
D.C. 360, 273 F. 2495, 87 W.L.R. 1371; and Thompson's Dairy, Inc., 
v. District of Columbia, D.C.T.C., Docket Nos. 1731 and 1733, Opinion 
No. 988. In those cases a one factor formula was used, but its use 
resulted in loss of revenue to the District to which it was economically 
entitled from the use by the taxpayers of property and administrative 
services within the District. A formula with the factors of aoe, 
payroll and sales would have saved that revenue, which no doubt, is why 
the Finance Officer of the District has repeatedly requested and urged 
the Commissioners to adopt the three factor formula for consistent use, 


(11) 
that is to say, for the taxation of both resident and nonresident taxpayers. 


(ii) Formal submission of the three factor fprmula to the Commissioners 
and action thereon will appear from the Appendices A, B, andC to 
this opinion. 
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It should, moreover, be observed at this point that the provision 
for regulations apply in the statute to instances only where the net income 
of the taxpayer is' "deemed to be income from sources within and without 
the District.'t Section 47-1580a of the Code, in part, provides: 

where the net income of a corporation or unin- 

Se ema ee cate ont oabtiarectieasIocet 

tax under this article shall be determined under regulation 

or regulations prescribed by the Commissioners." 

(Emphasis supplied. ) 

Apparently, where the business is carried on solely in the District 
and the entire net income arises therein regulations am formulae are not 
necessary. They are only needed where the income is to be deemed to 
be from sources both within and without the District. 

There are two suggestions or insinuations that need comment. 

The first is that, if all of a corporation's products manufactured outside 
the District are not sold therein, a one factor formula of sales would 
meet the requirement of the law, since it could be said that a part of the 
net income from the (entire) business of the corporation is deemed to be 
from sources without the District. The fallacy of that idea is due to 
overlooking the fact that the "trade or business" covered by the act is that 


relating to the District, which is a combination of "manufacturing and 


selling" and which is carried on in the manner stated in the Underwood 


Typewriter Co., and Bass, Ratcliff & Gretton cases, above cited, both 


(i2) That is to say, when the business is carried on within and without 
the District. See preceding portion of Section 47-1580a of the Code. 
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within and without the District. To use an extreme case as the. acid test, 
in Smoot Sand & Gravel Co. v. District of Columbia, 104 U.S. App. D.C. 


292, 261 F. 2d 758, 85 W.L.R. 1078, all of the taxpayer's products 


were manufactured or processed without the District. Ninety-five per 


centum was sold in the District, and that percentage of its net income was 
held to be taxable by the pistrict‘!*) under a.one factor formula of sales. 
If all of the products had been sold, one hundred per centum of its income 
would have been held taxable by the District under that formula. 

The other suggestion is that since net income results from the 
deduction from gross income of all expenses, including those relating 
to manufacturing, the requirement for the apportioning of net income 
within and without the District, where the business is carried on both 
within and without the District, is met by reason of such deduction. 
That suggestion, in the first place, overlooks the fact that all expenses, 
including that relating to selling the products, are deducted. Moreover, 
what we are trying to do in these types of cases is to find the locale of 
the commercial activity and what portion of the net income is fairly 


attributable thereto. The usual computation of net income involving the 


(13) The U. S. Court of Appeals evidently overlooked the mandate 
of the statute as to apportioning the income within and without 
the District, or it may have been influenced by the fact that Smoot 
Sand & Gravel Company had its principal office in the District 
where all of its fiscal affairs were handled. Two-thirds, however, 
of its expenses were incurred in Maryland and Virginia. 
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inclusion of items’ in gross income and deducting items of expense there- 
from is not here involved. For practical purposes what is important 
in cases of this kind is the determination of what portion of net income 
results from the use of property, from the activities of administration 
and the like and from the process of selling. 

For the reasons stated the Court does not believe that a one factor 
formula of sales can, consistent with the Act, be used where, as here, the 
trade or business involved is the manufacture of tangible personal property 


without, and the sale thereof within the District. 


IV 
The Eastman Kodak Company and the Panitz Cases 
A great deal of confusion has arisen concerning a case decided 
some years ago by the United States Court of Appeals under the old District 


of Columbia Revenue Act of 1939, namely, Eastman Kodak Co. v. 


District of Columbia, 76 U.S. App. D. C. 339, 131 F. 24 347. In 


that case this Court, then the Board of Tax Appeals, upheld an income tax 
against Eastman Kodak Company on the entire net income from sales of 
its products in the District of Columbia. The amount of net income 
allotted to the District was computed by assigning to the District that 
portion of the taxpayer's income as sales in the District bore to sales 
everywhere. The United States Court of Appeals affirmed that holding. 


Several things must be kept in mind in relation to the Eastman Kodak 
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Company case and to these cases. They arose under two differing -statutes, 
namely, the District of Columbia Revenue Act of 1939, and the District of 
Columbia Income and Franchise Tax Act of 1947, respectively. 4 _ The: 
taxes imposed on corporations by the two acts are different in several ; 
important and essential respects. Flint v. Stone Tracy Co., 220 U.S. : 
107, 55 L. Ed. 389, 31S. Ct. 342. The former imposed, as far as 
corporations were concegned, a pure income tax, while the latter levies 

a privilege tax, measured, it is true, by net income. The Eastman 

Kodak Company case was decided, certainly in this Court, on the 
severance theory, that is to say, that no income was earned until the 
property involved was sold - that "the fruit must be shaken from the 
tree,"? to speak figuratively; and that the place wherein the sale took - 
place was where the income was realized. This Court and the Court of 
Appeals relied upon several Federal cases which were decided before the 
enactment of Section 119(c) of the Internal Revenue Code of 1939 

WOES) 10,: 1939(4)) The Federal law, as it existed earlier, and upon 
which those cases were based, was essentially the same as the District 

of Columbia Revenue Act of 1939. Section 119(c) of the Internal Revenue 
Code of 1939, however, materially changed the Federal law; and provided 


that income "fromthe sale of personal property produced (in whole or. in 


(14) See the cases cited in Footnote 6, 76 U.S. App. D.C. page 340. 
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part) by the taxpayer within and sold without the United States, or produced 


(in whole or in part) by the taxpayer without and sold within the United 


States, shall be treated as derived partly from sources within and partly 
from sources without the United States", which is substantially what 

that part of Section 47-1580a quoted above provides, as far as this case is 
concerned, that is to say, involving the manufacture of personal property 
without, and its sale within the District. It is interesting to note that 
Eastman Kodak Company sought to have the Un#ed States Court of Appeals 
determine the question of tax liability on the basis of the then new 

Section 119(c) of the Internal Revenue Code of 1939, but that Court refused 
to do so and as stated above affirmed the above-mentioned decision of 

this Court. 

It Rhould here be noted that the most important, and indeed, con- 
trolling difference between the District law involved in the Eastman Kodak 
Company case and the District of Columbia Income and Franchise Tax 
Act of 1947 is that the former law did not, as does the latter(Sect ion 
47-1580a of the Code) provide that where the taxpayer's business is carried 
on within and without the District the net income, for the purpose of 
measuring the tax, must be deemed to be from sources within and without 
the District. Another difference between the 1939 and 1947 District laws 


is that under the former, since the income was earned where the sale 


501 
was made, the passing of title, which usually completes a sale of per- 
sonal property, was determinative, while under the latter, the passing 
of title is of no determinative effect, which was due to, or came about 
by the following. The decision in the Eastman Kodak Company ease in 
favor of the District was a Pyrrhic Victory. The manufacturers quickly 
adopted a plan whereby title and possession of goods shipped from points 
outside to.customers within the District passed to the enone at a point 
outside the District. The United States Court of Appeals in Electric 
Storage Battery Co. v. District of Columbia, 81 U.S. App. D.C. 135, 


155 F. 2d 867, set aside a District of Columbia income tax where the title 


to goods in a f.o.b. shipment passed to the customer outside the District. 


That and other cases, and the effect of the Eastman Kodak Company case 
and its use by the manufacturers resulted in the promotion by the District 
of the enactment of the District of Columbia Income and Franchise Tax 
Act of i947)? which, as far as corporations and unincorporated 
businesses are concerned, has two principal advantages to the District, 
namely, nullification of the effect of the passing of title and the elasticity 
of a franchise tax which could be measured by income attributable to 


business carried on in the District, regardless of the locale of ‘the sale 


or the real source of income in the concept of pure income taxation. 


(15) Chapter 15 of Title 47, D. C. Code, 1951 edition 
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Congress did, however, as above observed, provide, as protection for 
multistate businesses, that where the business was carried on both within 
and without the District the net income from such business had to be con- 
sidered income from sources without, as well as within the District. 
Panitz v. District of Columbia, 74 U.S. App. D. C. 284, 122 F. 
2d 61, 69 W.L.R. 891, has been frequently cited in support of a one 


factor formula of sales. Like the Eastman Kodak Company case, the law 


involved in the Panitz case was materially different from the Income and 


Franchise Tax Act, - even more so. The Panitz case arose under the 

old Business Privilege Tax Act in the District of Columbia Revenue Act 

of 1937. It simply imposed an excise tax measured by gross receipts 

from business carried on in the District "without any deduction therefrom 
on account of the cost of the property sold, the cost of materials, labor 

or services or other costs * * * or any expense whatsoever." All that 

was there decided was that a tax on the gross receipts from the commercial 
activity of sales (as required by the law) in the District was proper. There 
was no provision in the taxing statute requiring any apportionment, as 

does the present law, nor any provision similar in the slightest degree 

to the requirement in the current Act that, if the business is carried on 
both within and without the District, the net income must be apportioned 


accordingly. 
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The provision in Section 47-1580a of the Code providing that, if the 


trade or business is carried on within and without the District of Columbia, 
the net income must be deemed to be income from sources without, as 
well as within the District, has not only been ignored in the regulations, 
put has received no comment by counsel for the District in their brief in 
this case, although this Court has repeatedly referred to that provision 

as not only important, but controlling as well. The Court is at a loss to 
understand the failure on the part of counsel to discuss the provision in 


relation to these cases and to the facts stipulated by the parties. 


Vv 
Other Cases Cited to Support a One Factor Formula 

Several Supreme Court cases have frequently been cited to support 
a one factor formula in the taxation of net income or gross receipts from 
unitary businesses or corporations. The cases do support the use of such 
aformula, if the particular statute so provides. In none of the cases did 
the taxing statute provide, as does the District law, for the apportionment 
within and without the taxing jurisdiction where the business is carried on 
within and without that area. The cases, briefly discussed, are the 
following: : 

Maine v. Grand Trunk Rwy. Co., 142 U.S. 217, 35 L. Ed. 994, 


12 S. Ct. 121. Really not an apportionment case. The method to be used 
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was specifically spelled out in the Maine statute. 

Underwood Typewriter Co. v. Chamberlain, supra. Unlike or 
exactly opposite from the District statute, the Connecticut law specifically 
provided that, if the business was carried on both within and without the 
State, the tax should be computed by the use of a one factor formula of 
property within Connecticut. 

Bass, Ratcliff & Gretton, Ltd. v. State Tax Commission, 
supra. The taxing statute provided specifically for a one factor formula 
of real and personal property in New York. 

National Leather Co. v. Massachusetts, 277 U.S. 413, 72 L. Ed. 


935, 48 S. Ct. 534. Taxing statute specifically provided for ue of a one 


factor formula of real and persona} property employed in business in 


Massachusetts. 

It should be added that in respect of the Underwood Typewriter Co. 
Bass, Ratcliff & Gretton, Ltd. and National Leather Co. cases the 
Supreme Court in the Hans Rees’ Sons v. North Carolina, supra, indicated, 
as did our Court of Appeals in Smoot Sand & Gravel Co. v. District of 
Columbia, supra, that the decisions sustaining the one factor formulas 
turned largely upon the failure of evidence. This is what the Supreme Court 


said in the Hans Rees' Sons case. 
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‘>, Evidence which was found lacking in the 
Underwood and Bass Cases is present here. These decisions 
are not authority for the conclusion that, where a corporation 
manufactures in one state and sells in another, the net © 
profits of the entire transaction, as a unitary enterprise, 
may be attributed, regardless of evidence, to either state. 
In the Underwood case, it was not decided that the entire 
net profits of the total business were to be allocated to | 
Connecticut because that was the place of manufacture, or, 
in the Bass case, that the entire net profits were to be 
allocated to New York because that was the place where 
sales were made. In both instances, a method of 
apportionment was involved which, as was said in the 
Underwood case, ‘for all that appears in this record, 
reached, and was meant to reach, only the profits 
earned within the State.’ The difficulty with the 
evidence offered in the Underwood case was that it 
failed to establish that the amount of net income with 
which the corporation was charged in Connecituct under 
the method adopted was not reasonably attributable to 
the processes conducted within the borders of that state; 
and in the Bass Case the Court found a similar defect in 
proof with respect to the transactions in New York.” 
(Emphasis supplied. ) 


New York v. Latrobe, 279 U.S. 421, 73 L. Ed. 776, 49S. Ct. 


377. Unlike the District law the New York statute specifically provided 
that the license fee for a corporation be based upon that proportion of its 
corporate stock that gross assets employed within the state pore to its 
gross assets employed everywhere. It was a corporate stock valuation 
case. | 

Ford Motor Co. v. Beauchamp, 308 U.S. 331, 48 L. Ra. 304, 
60 S. Ct. 273. Unlike the District statute, Texas Annotated Civil 


Statute, Article 7084 specifically imposed "'a franchise tax * * 7 based 
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upon that proportidm.of the outstaacing capital stocx, surplus and undivided 
profits, plus the amount of outstaacing don“c, rotes and debentures, 
other than those maturing less than a y2ar from date of issu2, as gross 
receipts from its business done in Texaz dears to the total zross receipts 


of the corporation from its entire businesc, * * *,” 


International Harvester Co. v. Zvait, 522 U.3. 416, 91 L. 2d. 


390, 67S. Ct. 444. The Ohio statute specifically provided the formula 
to be used. Incidentally, the Ohio statute provided a twa factor formula, 
namely, of property and “business done” in Dhio. 

Actually, all that the foreguing Supreme Court cases cecided 
was that the use of the formulas specifically provided in the various 
statutes did not violate the Constitution. 

A state case, Household Finance Co. v. State Tax Com., 
212 Md. 80, 128 A. 2d 640, relied upon to support the use of a one factor 
formula should be briefly discussed. That case really supports the 
principle that, if business is carried on within and without the District 
the net income must be deemed income within and without: the District. 
The Maryland statute required the State Tax Commission, in the valuation 
of corporate stock relating to Maryland, to exclude business and property 
outside the state. The order of the State Tax Commission did not 
follow the law. On appeal to the Court of Appeals of Maryland tae order 


of the Commission was modified to comply with the law. Moreover, a 
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statutory formula or method was provided. 


vI 


Expert Testimony 


Both parties hereto produced expert witnesses in the field of 


economics. The petitioner's experts testified that in their opinion no 
income resulted from sales in themsélves, but solely from manufacture 
and administrative activities; and that the proper factors to be used in a 
formula for the apportionment of net income of a multi-state manufacturing 
corporation are those of property and payroll. Diametrically opposed was 
the testimony of respondent's expert witnesses, who were of the opinion 
that the entire income of such a corporation was earned by sales, and 

that the only factor to be used in the formula was one of sales. | Both 

sets of witnesses were in error. Income of corporations of the class to 
which the petitioner belongs results from all three activities. Of 

course, as observed in the Bass, Ratcliff & Gretton, Ltd. case, the income 
is not realized or received until the sale, but that does not mean that it is 
not earned as well by the other activities. For the reason stated the 

Court has made no finding on the subject matter of the experts’ testimony. 
Moreover, the plain and unambiguous directive in the Act concerning 
apportionment, would seem to render such testimony immaterial. 


The Court has made no finding in relation to the testimony of the 
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petitioner's expert witnesses to the effect that the assessment in this case 
resulted in attributing to the District a percentage of income out of all 
proportion to business transacted by it therein, because such testimony 
was immaterial in light of the Smoot Sand & Gravel Co., case, where it 
appeared that all of the activities of production occurred, and approxi- 
mately two - thirds of expenses of operation were incurred.outside the 
District, but ninety-five per centum of the net income was held taxable 


by the District. 


vu 


The Gallant Case 


District of Columbia v. Gallant, Incorporated U.S. App. 


DC. > 290 F. 2d 745, dealt with a regulation adopted by the 
Commissioners on August 6, 1953, for the enforcement and administra- 
tion of the foregoing provisions of the Income and Franchise Tax Act. Gs) 
The portion of the regulation with which we are here concerned in 
Section 10-2(c). The first sentence comports with the Act. It is the 
following: 
If the trade or business is carried on or engaged 
in wholly within the District, the entire net income 


from trade or business shall be allocated to the District." 
(Emphasis supplied. ) 


(16) Chapter 15 of Title 47, D. C. Code, 1951 edition. 
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The next portion of the regulation, Subsection (1)(a) of section 
10-2(c), attempts to prescribe, or has for its sole purpose the arooeeiies 
of a formula for the determination of the net income taxable by the District, 
that is to say, "fairly attributable’ to any trade or business carried on 
in the District. The United States Court of Appeals in the Gallant case 
held that the subsection was valid, but that it failed in its purpose, or, to 
use the language in the opinion, "failed to provide a 'formula' as the term 
is ordinarily understood in the regulation.” Later in the opinion is found 
this language (290 F. 2d at page 748): 7 


"However, irrespective of the authority of the 
Assessor, the Tax Court itself cannot be precluded, 
lack of a regulatory formula, from determining the 
income which is fairly apportionable to the District. 
Cf. McCeney v. District of Columbia, 97 U.S. App. 
D.C. 202, 230 F. 2d 832 (1956). The Tax Court is, 
under Section 47-2403, to hear and determine ‘all 
questions arising’ on the appeal - here the question 
of what income is fairly attributable to the District - 
and it may ‘reduce or increase’ the assessment as 
required under its determination of such questions. 


"The case is remanded to the Tax Court for further’ 
proceedings not inconsistent with this opinion. The 
Tax Court is directed to determine the amount of the 
income which is fairly attributable to the District 
by appling the August 6, 1953, regulations, including 
if necessary the use of such formula or formulae as 
the Tax Court deems best suited for determination of 
that question in this case. * * *." 


In Footnote numbered 4, relating to the regulation of August 6, 


1953, is the following: "If a valid and pertinent regulation is promulgated 


by the Commissioners, the Tax Court must obey it and properly apply it." 
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It is not supposed that the Court of Appeals meant that any regulation 
adopted by the Commissioners relating to the subject matter here involved 
should be given retroactive effect in face of the well established principle 
that such cannot be done if, as decided in the Gallant case, there was a valid 


regulation in effect during the prior year. District of Columbia v. 


Radio Corporation of America, 98 U.S. App. D.C. 119, 232 F. 2d 376, 


84 W.L.R. 918, cert. den., 352 U.S. 845, 1L. Ed. 2451, 77S. Ct. 44. 
But assuming that the United States Court of Appeals might have intended 
an exception or relaxation of the rule and intended that any new regulation 
be given retroactive effect, as was assumed in this Court's Memorandum 
on Remand in the Gallant case, this Court is ofthe opinion that, for the 
reasons stated in that memorandum to which reference is here made to 
avoid repetition, the regulation adopted by the Commissioners on July 14, 
1961, purporting to relate or pertain to the foregoing provisions of the 
Income and Franchise Tax Act (See Sections 47-1580 and 47-1580a of the 
Code) is invalid. The principal objecton to the July 14, 1961, regulation 
is that to apply it in this case to the trade or business involved would 
violate the plain and unambiguous provision of Section 47-1580a of the 
Code that "If the trade or business of any corporation * * * is carried on 
or engaged in both within and without the District, the net income derived 


therefrom shall, for the purposes of this article, be deemed to be income 


S11 


from sources within and without. the District.** The Court is of the 
opinion, therefore, that the use of the July 14, 1961, regulation in this 


case would be improper. 


Vil 
The Best Suited Formula 
In the light of the Gallant case, the Court believes that it is its 
duty to determine the amount of net income that was fairly attributable to 
the District of Columbia within the meaning of Section 47-1580 and 
47-1580a of the Code, and to use such formula or formulae as will be 
agreeable to, and not violative of any provisions of those sections. This 


Court assumes, of course, that the United States Court of Appeals 


requires that in adopting a formula this Court followall pertinent pro- 


visions of the taxing statute. With that in mind and considering the nature 
and extent of the trade or business carried on by the petitioner in relation 
to the District, that is to say, the manufacture of a certain quantity of 
products and administrative activities without the District and the sale 


of those products within the District, the Court is of the opinion that a 


(17) It is important to note that the use of the phrase "within and 
without the District" shows that the term "trade or business” 
includes that which is done without as well as within the District, 
otherwise the provision would be meaningless or at least, un- 
necessary, since there would never be any occasion for its use. 
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formula is necessary for the determination of the portion of petitioner's 
net income which was fairly attributable to business carried on within the 


District within the meaning of Section 47-1580 and 47-1580a of the Code; 


and that the formula best suited for that determination is the following: 


The portion of petitioner's net income fairly attributable 
to the trade or business carried on or engaged in within 
the District of Columbia by the petitioner during the tax- 
able years 1957 and 1958 shall be determined by multi- 
plying its total net income by a fraction, the numerator 
of which is the property factor plus the payroll factor 
plus the sales factor, and the denominator of which is 
three. 


1(a) The property factor is a fraction, the num- 
erator of which is the average value of the petitioner's 
real and tangible personal property owned or rented 
and used by the petitioner in the District during the 
taxable year, except property from which petitioner 
derived net income subject to direct allocation under 
the regulations pertaining to the District of Columbia 
Income and Franchise Tax Act of 1947(18) and the denomin- 
ator of which is the average value of all the petitioner's 
real and tangible personal property owned or rented and 
used during the taxable year. 


(b) Property owned by the petitioner is valued 
at its original cost. Property rented by the petitioner 
is valued at eight times the net annual rental rate. 
Net annual rental rate is the annual rental rate paid 
by the petitioner, less any annual rental rate received 
by it from sub-rentals. 


(i8) For example, real estate rented to tenants, the rents there- 
from being "such other income as is derived from sources 
within the! District, " within the meaning of Sections 47-1580 
and 47-1580a of the Code, the net income from which is 
taxable separately from that derived from "trade or business." 
D. C. v. Evening Star Newspaper Co., 106 U.S. App. D.C. 
360, 273 F. 2d 95, 87 W.L.R. 1371. 
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(c) The average value of property shall be deter- 
mined by averaging the value at the beginning and eriding 
of the taxable year. 


2(a) The payroll factor is a fraction, the numerator 
of which is the total amount paid in the District during 
the taxable year by the petitioner for compas ation, and 
the denominator of which is the total compensation paid 
everywhere during the taxable year. 


(b) Compensation is paid in the District, if: 

(i) The individual's service is performed curincly, 
within the District 

(ii) The individual's service is performed both : 
within and without the District, but the service performed 
without the District is incidental to the individual's service 
within the District, or 

(iii) Some of the service is performed in the 
District and (1) the base of operations, or, ifthereis — 
no base of operations, the place from which the service 
is directed or controlled is in the District, or (2) the 
base of operations or the place from which the service — 
is directed or controlled is not in any state in which 
some part of the service is performed, but the individual's 
residence is in the District. 


3(a) The sales factor is a fraction, the numerator — 
of which is the total sales by the petitioner in the 
District during the taxable year, and the denominator 
of which is the total sales by the petitioner everywhere | 
during the taxable year. 


(b) Sales of tangible personal property are in the 
District if: 

(i) The property is delivered or shipped to a 
purchaser, including the United States, within the District 
of Columbia, regardless of the f.o.b. point or other con- 
ditions of the sale. 


The foregoing formula is, incidentally, substantially similar to 


the formula provided for multi-state businesses in the Uniform Division 
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of Income for Tax Purposes act?) and to that recommended by the 
Finance Officer to the Commissioners in a memorandum dated March 22, 
1961, and tentatively approved by the Commissioners on March 30, 1961 
(See Appendices "A", "B" and "C™ to this opinion.) The formula, how- 
ever, is adopted, because, in the opinion of the Court, it is intrinsically 
the best suited under the facts and in view of the nature of the trade or 
business involved herein. 

The parties have stipulated facts sufficient for the application of 
the foregoing formula. 

The Court has not overlooked the decision in the Gallant case that 
the regulation providing a one factor formula of sales is valid in that case. 
That decision, however, must be considered in the light of the circum- 
stances in that case, that is to say, that the taxpayer, Gallant 
Incorporated, was engaged primarily in "the purchase and sale", and 
not "the manufacture and sale, ' with its principal office in: the District, 


and sold the tangible personal property involved in that case within and 


without the District, which permitted the use of the sales factor only, 


without violating the letter of the directive in the Act that the income 


had to be treated as earned, or from sources within and without the 


(i9) Approved, 1957, by the National Conference of Commissioners 
on Uniform State Laws and by the American Bar Association. 
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District, which would not be true in this case where the products involved 


were mamifactured without but sold within the District. The use of the 
one factor formula in the Gallant case did deprive the District of Columbia 
of some revenue, but not all, so that, strictly speaking as Bpeecred above, 
the formula did not violate the letter of the law. The same is trne of the 
Southern Railway Co., Evening Star Newspaper Co. and Thompson's 


Dairy, Inc., cases 


1D.¢ 
Computation of Taxes and Interest Due 
Year 1957 

The factors of property, payroll and sales as defined in the formula 
may be stated as follows: 
District of District 

Everywhere Columbia Percentage 
(20) | 

Property $6, 247, 160, 370 $ 1,360, 676 "0218 0/o 
Payroll $2, 662, 072, 037 $ 1,268,180 .04770/0 
Sales $9, 461, 855, 874 $37, 185, 704  __.3930 0/o 

Combined Percentages 4625 o/o 


Total Percentages divided by 3 (average) 1542 o/o 


(20) The item of "Property" includes both owned and rented property , 
the latter valued at 8 times the annual rent paid by petitioner. 
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The portion of petitioner's net income for 1957 fairly attributable 
to the business of manufacturing and selling its products carried on 


within the District is computed as follows: 


Total Net Income so ee © $1,312, 092, 839.00 


Three Factor Apportionment Percentage . 1542 o/o 


LL LY 


Net Income Apportioned to District $ 2, 023, 247.00 


Plus Other Net Income from Sources 
in the District 10, 320. 00 


Total Net Income Taxable by District 2, 033, 567. 00 
Rate of Tax... 2 sce e eee eee 5 o/o 
Tax Due by Petitioner. ......-- 101, 678.35 


Interest from 4/15/58 to 5/20/60 at 
h/2 of 1 o/o per month (21)..... 13, 218.19 


Total Tax and Interest Due for 1957 $ 114, 896.54 


Year 1958 
The factors of property, payroll and sales as defined in the 
formula may be stated as follows: 


District of District 
Everywhere Columbia Percentages 


Property  $6,403,673,576  $ 1,326, 209 .0207 o/o 
(21) section 47-1589c(b), D. C. Code, 1951 Edition, Supplement 


VII, providing for interest on interest does not apply 
because the amount assessed and demanded was exorbitant. 
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Dis trict of District 
Everywhere Columbia Percentages 


Payroll $2,354,049,741  $ 1,233,787 0522 0/o 
sales $7, 853, 393,381 $32, 542, 519 .4144 o/o 


Total Percentages 4875 o/o 
Total Percentages divided by 3 (average) - 1625 o/o 


The portion of the petitioner's net income for 1958 fairly 
attributable to business carried on within the District of Columbia by 
the petitioner is computed as follows: | 

Total Net Income. ........-+.++4- $653, 396, 893. 00 


Three factor Apportionment Percentage . /  .1625 0/o 


Net Income Apportioned to District $ 1, 061,'769. 00 


Plus Other Net Income from Sources 
in the District. .. 1... 2.2 ceceece 15,418. 00 


Total Net Income Taxable by District. . $ 1,077,187.00 
RAtChOLETAXE |e cel ck tkelciiedicitchtcitcicaeiele | 5 o/o 
Tax Due by Petitioner. ..........$ 53, 859.35 


Interest from 4/15/59 to 5/20/60 at 
1/2 of 1 o/o per month (22)........ $ 8, 770. 15 


Total Tax and Interest Due for 1958 $ 57, 629.50 


(23) Section 47-1589c(b), D. C. Code, 1951 Edition, Supplement 
VII, providing for interest on interest does not apply, because the amount 
‘demanded: in the assestment was exorbitant. 


x 
Computation of Refund 
Year 1957 
The amount of franchise tax and interest for the year 1957 to be 


refunded to the petitioner is computed as follows: 


Tax Interest Total 


Originally and Voluntarily 
Paid by Petitioner $ 4,198.70 None $ 4,198.70 


Deficiency Paid by 
Petitioner 268,585.40 $35,379.40 303, 964. 80 


Total Paid by 
Petitioner $272, 784.10 $35,379.40 $308, 163.50 


Amount Due by 
Petitioner 101, 678.35 13, 218.19 114, 896.54 


Refund Payable to 
Petitioner $171,621.85 $22, 228.15 $193, 850.00 
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Year 1958 
The amount of franchise tax and interest for the year 1958 

to be refunded to the petitioner is computed as follows: 

Tax Interest Total | 
Originally and ! 
Voluntarily Paid 
by Petitioner 1, 500. 00 Noné.. $ 1,500.00 


Deficiency Paid by 
Petitioner 167, 468. 44 $11, 860. 89 179, 329.33 


Total Paid by : 
Petitioner $168, 968. 44 $11, 860. 89 $180, 829.33 


Amount Due by 
Petitioner 53, 859.35 3, 770.15 57, 629.50 


Refund Payable to 
Petitioner $115, 109.09 $ 8, 090. 74 $123, 199. 83 
XI 
Conclusion 

For the reasons hereinbefore stated the Court holds as follows: 

Docket No. 1698. That a deficiency in franchise tax for the 
calendar year 1957 in the amount of $171, 621.85, and interest thereon in 
the amount of $22, 228.15, or a total of $193, 850.00, were erroneously 
assessed against and collected by the respondent from the petitioner; 


and that the petitioner is entitled to a refund thereof with interest thereon 
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at the rate of 4 per centum per annum from May 20, 1960, to the date of 
the payment of the refund. 

Docket No. 1699, That a deficiency in franchise tax for the 
calendar year 1958 in the amount of $115, 109.09, and interest in the 
amount of $8, 090. 74 or a total of $123, 199.83, were erroneously 
assessed against, and collected by the respondent from the petitioner; 
and the petitioner is entitled to a refund thereof with interest thereon 
at the rate of 4 per centum per annum from May 20, 1960, to the date of 


the payment of the refund. 


Decisions will be entered for petitioner. 


Jo. V. Morgan 
Judge 


APPENDIX "A" 


GOVERNMENT OF THE DISTRICT OF COLUMBIA | 
DEPARTMENT OF GENERAL ADMINISTRATION : 
Finance Office 


March 22, 1961 


MEMORANDUM TO THE COMMISSIONERS, D. C. 
(Through the Director of General Administration) 


SUBJECT: Proposed amendment to the Income and Franchise Tax 
Regulations implementing the District of Columbia 
Income and Franchise Tax Act of 1947, as amended. 


It is recommended that the Commissioners approve the attached 
proposed amendment to Subsection 10. 2-(c)(1) of the Regulations per- 
taining to the District of Columbia Income and Franchise Tax Act of 
1947, as amended. Subsection (1) of Section 10.2-(c) relates specifically 
to the methods to be employed in determining the portion of net ‘income 
to be apportioned to the District in the case of a corporation or unin- 
corporated business deriving income from sales of tangible personal 
property both within and without the Distritt. 


The District of Columbia Income and Franchise Tax Act of 1947, 
as amended, imposes a tax upon the taxable income of every corporation 
and unincorporated business, whether domestic or foreign (unless 
expressly exempt under the Act), for the privilege of carrying on or 
engaging in any trade or business in the District and of receiving Income 
from sources within the District. “Taxable income" is defined'in the 
Act to mean "the amount of net income derived from sources within the 
District within the meaning of Title X" of the Act. 


Section 2 of Title X of the Act provides, in pertinent part, as 
follows: 


Where the net income of corporation or unincorporated 
business is derived from sources both within and without the District, 
the portion thereof subject to tax under this article shall be determ- 
mined under regulation or regulations prescribed by the Commissioners." 
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The present sales regulation was promulgated by the Commis- 
sioners in 1953 and provides for apportioning the net income of corpora- 
tions engaged in selling tangible personal property both within and without 
the District in the ratio:that District sales bear to sales everywhere. 

The present regulation defines the phrase "District sales" to mean: 


™ * * all sales to District customers the income 
from which is fairly attributable to the trade or business 
carried on or engaged in within the District, including 
solicitation in the District by salesmen or other representatives 
of the taxpayer, that portion of sales to customers outside 
the District the income from which is fairly attributable to 
the trades or business carried on in the District, and sales 
of tangible personal property the income from which is 
from District sources." 


The foregoing reguiation has been found to be both inequitable 
and unworkable not only at the administrative level but by the District 
of Columbia Tax Court. In Smoot Sand and Gravel Corp. v. District 
of Columbia, D.C.T.C. Docket No. 1340, decided September 4, 1957, 


the District of Columbia Tax Court, speaking of the present sales 
regulations, stated: 


"It will be noticed that the formula attempts to 
deal with three situations. The first involves sales 
to customers within the District of Columbia, the 
income from which is ‘farily attributable, etc.", the 
second, to customers outside the District, the income 
from which is ‘fairly attributabie etc.’ end the third, 
"sales of tangible persona! property the income from 
which is from District sources.' When it is considered 
that the stated purpose of the formuta is to determine 
what is ‘fairly attributable to trade or busness', and 
what is ‘derived from sources in the District’ the formula 
is meaningless. It is like saying ‘fairly attributable’ 
income is ‘fairly attributable’ income, and income 
derived from District sources is income derived from 
District sources. ' 
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And Lo! The Phantom Caravan has reached 
The Nothing is set out from - . 


There is no standard, no test, no yardstick, as in 
the earlier regulations, by which it may be deter- 
mined what business activity will produce income 
that can be said to be ‘fairly attributable to any 
trade or business’ in the District. The provision 
in the regulation that "District sales’ include 
‘solicitation in the District by salesman or other 
representatives of the taxpayer’ does not cure the 
defect, since there are many other activities con- 
nected with, or related to sales." 


In a series of cases following the foregoing decision, the District 
of Columbia Tax Court has consistently refused to apply the present 
regulation. Needless to say, it has become virtually impossible to deal 
with taxpayers such as General Motors Corporation, General Foods 
Corporation, the Lever Brothers Company, Radio Corporation ‘of 
America, Ford Motor Company, and every other corporation, large 
and small alike, in the face of the position taken by the Tax Court 
and the resulting nebulous status of the present sales regulation. 


On February 7, 1961, there was forwarded to the Commissioners, 
D. C., through the Director of General Administration, a proposed 
amendment to Section 10.:2-(c) of the Income and Franchise Tax Regulations. 
That amendment contained, inter alia, a new three-factor formula, 
composed of property, payroll and receipts, for apportioning to the 
District a fair and reasonable portion of the net income of service- 
type businesses which operate both within and without the Distritt. 
What we said there concerning the use of a three-factor formula 
as opposed to a single-factor formula is equally applicable herein. 
Suffice to say that a three-factor formula consisting of property, 
payroll and sales is the most accurate and equitable method yet devised 
for apportioning among the States the taxable net income of corporations 
operating in a number of States. In cases involving questions of apportion- 
ment of income of multi-state businesses, the Supreme Court of the United 
States has stated many times that arithmetical accuracy is not possible in 
this difficult area of taxation, and mathematical precision is not required. 


The three-factor formula set forth in the proposed amendment 
has been enacted or recommended for enactment, in whole or in part, 
by some twenty states, and is gaining widespread recognition as the 
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most effective and accurate method yet conceived for apportioning 
business income among the several taxing jurisdictions. It has been 
endorsed for use by all of the States, on a uniform basis, by most, if 
not all, of the major associations of State assessors and tax administra- 
tors, and by the House of Delegates of the American Bar Associaton. 


While it is not possible to estimate with any degree of accuracy 
the revenue effects of the adoption of the proposed three-factor formula, 
its adoption will bring about some decrease in revenue. This decrease 
in revenue will be offset to some extent by the increase in revenue 
anticipated among the adoption and application of the three-factor 
formula relating to service-type business. Also, it is believed that 
the adoption of the three-factor formula contained in the proposed 
amendment will produce certain tangible and intangible economic benefits, 
Corporation have been moving their offices from the District at an 
alarming rate over the past several years chiefly, we believe, in an 
effort to avoid liability for payment of District corporation franchise 
taxes. It is believed that most of the corporations which have removed 
their offices from the District have done so because of the inequitable 
results flowing from the application of the present single-factor sales 
formula, and would not have done so if the District had had in effect a 
three-factor formula for measuring the amount of their taxable income 
to be apportioned to the District. If by the adoption of the proposed 
amendment large corporations can be persuaded to remain in the District, 
or to move their offices into the District, it follows that the District 
will benefit therefrom not only tax-wise, but in many ways. The whole 
Economy of,the District would be revitalized, and a dangerous trend 
would have ppen stemmed. In addition, several states which anticipated 
a loss of revenue prior to the adoption by them of such a three-factor 
formula have reported that such loss was not in fact incurred. 


Under the proposed amendment the property and payroll factors 
for sales corporations are, with one minor exception, the same as the 
property and payroll factors for service-type corporations. Generally, 
the sales factor attributes to the District of all sales of tangible personal 
property delivered or shipped to a purchaser within the District. Sales 
of tangible personal property to the United States Government are 
separately considered in accordance with the provisions of the Act relating 
to such sales. 
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It is imperative for the proper enforcement of the Income and 
Franchise Tax Act that the present regulation pertaining to sales 
corporations be amended. Since the District of Columbia Tax Court 
refuses to apply the present regulation, the Finance Office has been placed 
in an untenable position in its dealings with corporate taxpayers. It 
is believed that the proposed three-factor formula comes as near to com- 
plete equity as is possible in this complex area of taxation. 


It is recommended that the attached proposed amendment to 
Section 10. 2-(c) of the Income and Franchise Tax Regulations be referred 
to the Corporation Counsel for technical legal review with instructions to 
incorporate this proposed amendment to Section 10. 2-(c) of the Regula- 
tions with the proposed amendment to Section 10. 2-(c) which was for- 
warded to the Commissioners on February 7, 1961. It is further recom- 
mended that, after review by the Corporation Counsel, a public hearing 
be held on the proposed amendments after which, with such changes as 
may appear necessary, the attached proposed amendment be approved 
by the Commissioners to become effective January 1, 1962. 


Finance Officer 
Approval recommended: 


Director of General Administration 


APPENDIX B 


PROPOSED AMENDMENT TO SECTION 10. 2-(c)(1) 

OF THE REGULATIONS PERTAINING TO THE DISTRICT 
OF COLUMBIA INCOME AND FRANCHISE TAX ACT 

OF 1947, AS AMENDED 


ee ee ee 


(8) Where income for any taxable year is derived from the 
manufacture and sale or purchase and sale of tangible personal property, 
the portion thereof to be apportioned to the District shall be determined 
by multiplying the total net income from such trade or business by a 
fraction, the numerator of which is the property factor plus the payroll 
factor plus the sales factor, and the denominator of which is three. 


(a) The property factor is a fraction, the 
numerator of which is the average value 
of the real and tangible personal property 
owned by, rented to, or used by the tax- 
payer in the District during the taxable 
year, and the denominator of which is the 
average value of the real and tangible 
personal property owned by, rented to, 
or used by the taxpayer everywhere: 
Provided, that neither the numerator 
nor the denominator of the property 
factor shall include property, or any 
portion thereof, the taxpayer's income 
from which is subject to direct alloca- 
tion of these regulations, or which is 
used by the taxpayer in a trade or 
business, the income from which is 
allocable or apportionable under another 
method or formula of these regulations. 
Where property is used in any activities 
the income from which is allocable or 
apportionable partly under this sub- 
section and partly under another section 
or subsection of these regulations, the 
taxpayer may employ, subject to the 
approval of the Assessor, or the Assessor 
may require the use of any method which 
will reflect properly the portion of the 
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average value thereof to be used in 
arriving at the property factor under 
this subsection. 


Property owned by the taxpayer is 
valued at its original cost to the tax- 
payer. Property rented to or used by 
the taxpayer is valued at eight times 
the net annual rental rate which is the’ 
annual rental rate paid by the taxpayer 
less any annual rental rate received by 
the taxpayer from subrentals, provided 
that such rental and subrental rates are 
reasonable. The term "net annual rental 
rate" includes amounts paid or accrued 
for the use or rental of the property or 
facilities of another whether paid as rent, 
reasonable compensation for use or by any 
other designation, and whether paid pursuant 
to statutory enactment, lease or rental 
agreement of any kind, contract, or other- 
wise. If the Assessor shall determine that 


any net annual rental rate or subrental 
rate ig unreasonable, or if no. rate is 
charged, he may determine and apply such 
rate as will reasonably reflect the 
average value of the property rented to 

or used by the taxpayer. 


The average value of property shall be 
determined by averaging the values at the 
beginning and end of the tax period, but 
monthly or quarterly values of property 
may be used by the taxpayer, subject to 
the approval of the Assessor, or the 
Assessor may require the use of such 
values if reasonably necessary to reflect 
properly the average value of property 
owned by, rented to, or used by the: tax- 
payer during the tax period. 
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(b) The payroll factor is a fraction, the 
numerator of which is the total compensa~ 
tion paid or accrued by the taxpayer in 
the District during the taxable year, 
and the denominator of which is the total 
compensatipn paid or accrued by the tax- 
payer everywhere during the taxable year. 
“Compensation” means wages, salaries, 
commissions, and any other form of re- 
muneration paid or accrued to officers 
and employees for personal services, 
and, in the case of unincorporated 
businesses, compensation also means 
wages, salaries, commissions, and any 
other form of remuneration paid or ac- 
crued to the individual owners and 
members for personal services actually 
rendered without regard to the 20 per 
centum limitation provided for in 
Section 3(a)(15) of Title II. Compen- 
sation paid or accrued other than in cash 
shall be valued at its fair market value 
as of the date of payment or accrual, 
whichever is earlier. Compensation is 
paid or accrued in the District if - 


(1) the individual's service is 
performed within the District, or 


(2) the individual's service is per- 
formed within and without the 
District, but the service is 
performed primarily within the 
District, or 


some of the individual's service 
is performed in the District and 
(A) the base of operations or, 
If there is no base of operations, 
the place from which the service 
is directed or controlled is in 
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the District or (B) the base of 
operations or the place from which 
the service is directed or controlled 
is not in the District or in any 

state in which some part of the 
service is performed, but the 
individual's residence is in the 
District. 


Where compensation is paid or accrued for 
services the income from which is alloc- 
able or apportionabl partly under this 
subsection and partly under another section 
or subsection of these regulations, the tax- 
payer may employ, subject to the approval 
of the Assessor, or the Assessor may require 
the employment of any method which. will re- 
flect properly the portion thereof to be 

used in arriving at the payroll factor 

under this subsection. 


The sales factor is a fraction, the numer- 
ator of which is the total sales of the 
taxpayer in the District during the taxable 
year, and the denominator of which is the 
total sales of the taxpayer everywhere 
during the taxable year. 


Sales of tangible personal property to 
the United States Government are in the 
District if the income derived therefrom 
is not excluded from gross income as pro- 
vided in Title I, Section 2(b)(13) of 
the Act. Sales of tangible personal 
property, including sales to the United 
States Government, are in the District, 
regardless of the point of passage of 
title, f.0.b. point, or other conditions 
of such sales, if - 


(1) the property is delivered or shipped 
to a purchaser within the District, or 
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(2) the property is delivered or shipped 


March 22, 1961 


to a point outside the District but 
the ultimate destination of such 
property is a purchaser within the 
District, or 


the property is delivered or 
shipped to a purchaser outside 
the District but such sales result 
from orders taken or solicited by 
employees, agents or representa- 
tives.of: the taxpayer located in 

e District, or placed with or 
through an office or other place 
of business of the taxpayer in the 
District and such sales are not 
taxed to the taxpayer by the state 
to which the property is shipped. 
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APPENDIX "C"" 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
EXECUTIVE OFFICES | 
WASHINGTON, D. C. | 


March 30, 1961 


MEMORANDUM TO THE CORPORATION COUNSEL: 


Forwarding, herewith, memorandum, under date of March 22, 
1961, addressed to the Commissioners, by the Finance Officer, entitled: 
"Proposed amendment to the Income and Franchise Tax Regulations 
implementing the District of Columbia Income and Franchise Tax Act of 
1947, as amended." 


Your attention is invited to the last paragraph of this memorandum, 
which reads as follows: 


"It ig recommended that the attached ‘proposed amendment to 
Section 10. 2(c) of the Income and Franchise Tax Regulations be referred 
to the Corporation Counsel for technical legal review with instructions 
to incorporate this proposed amendment to Section 10. 2(c) of the Regula- 
tions with the proposed amendment to Section 10. 2(c) which was for- 
warded to the Commissioners on February 7, 1961. _It is further 
recommended that, after review by the Corporation Counsel, a public 
hearing be held on the proposed amendments after which, with such changes 
as may appear necessary, the attached proposed amendment be approved 
by the Commissioners to become effective January 1, 1962." 


The Commissioners, at their Board Meeting on March 28, 1961, 
approved this recommendation. 


Secretary to the Board 


/s/ Geoffrey M. Thornett 
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DISTRICT OF COLUMBIA TAX COURT 
Filed 
Jan. 29, 1962 
Docket No. 1698 
DECISION 
This proceeding came on to be heard upon the petition filed 
herein; and upon consideration thereof, and of the evidence adduced at 
the hearing on said petition, it is, by the Court this 29th day of January, 
1962, 
ADJUDGED AND DETERMINED, That a deficiency in franchise 


tax for the calendar year 1957 in the amount of $171, 621. 85, and interest 


thereon in the amount of $22, 228.15, or a total of $193, 850.00, were 


erroneously assessed against and collected by the respondent from the 
petitioner; and that the petitioner is entitled to a refund thereof with 
interest thereon at the rate of 4 per centum per annum from May 20, 


1960, to the date of the payment of the refund. 


Jo. V. Morgan 
Judge 
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DISTRICT OF COLUMBIA TAX COURT 
Filed = 
Jan. 29, 1962 
Docket. No. 1699 
DECISION 
This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is, by the Court this 29th day of January 1962, 
ADJUDGED AND DETERMINED, That a deficiency in franchise 
tax for the calendar year 1958 in the amount of $115, 109. 09, and interest 


in the amount of $8, 090. 74, or a total of $123, 199.83, were erroneously 


assessed against, and collected by the respondent from the petitioner; 


and that the petitioner is entitled to a refund thereof with interest thereon 
at the rate of 4 per centum pcr annum from May 20, 1960, to the date 
of the payment of the refund. 


Jo. V. Morgan 
Judge 


FILED 
FEB 5 1962 


MOTION TO AMEND FINDINGS OF FACT AND OPINION 

Petitioner, General Motors Corporation, respectfully moves this 
Court to amend the findings of fact and opinion filed January 29, 1962, in 
the following particulars: 

L 

Petitioner moves that finding of fact number 3 be amended by 
changing the figure "$18, 130, 000. 00" to $6, 940, 309. 50,"" and by adding 
the following additional sentence to such finding: "A portion of the income 
of petitioner derived from sales within the District of Columbia of goods 
manufactured in those states was taxed by those states, pursuant to the 
apportionment formulas provided by their laws." 

The error in the total amount paid to Michigan resulted apparently 
from the confusing mass of canceled checks, receipts and other documents 
which were introduced to evidence tax payment to Michigan. The correct 
figure, above, may be determined from Exhibits 2la-f, which consist of 


receipts and a letter showing the application of payments. 


With respect to the requested additional sentence, the grounds 


of this motion are that a finding that taxes were paid to other states 
becomes meaningful only if such taxes were based in part on the same 
income taxed in the District. The requested finding is supported by 


Exhibits 9, 12, 15, 18 and 19 (tax returns) and by the statutes of which 
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the Court took judicial notice (Tr. 88-89, 93, 98; Ex. 8). 
i. 
Petitioner moves that the findings of fact be amended by adding 
the following additional findings: | 
"5, The segment of petitioner's business that is conducted both 
within and without the District of Columbia involves the manufacture 
of a certain number of automobiles and kindred products wholly 
without the District and the sale thereof to customers within the District. 
The net income from this segment of petitioner's business is earned by 
and is fairly attributable to both its manufacturing and selling activities, 
and such net income is earned in part by the manufacture outside the 
District of the articles sold to customers within the District. ‘While such 
net income is not realized until sale, it is earned in part by the 


manufacture of the article sold. 


"6, The method used by respondent attributed to the District 


1v0°/o of the net income derived by petitioner from that segment of its 
business which consisted of the manufacture and sale of the products 
which were sold to customers in the District, which percentage is out of 
all appropriate proportion to the business carried on or sugared in by 
petitioner within the District. | 

"7, For 1957, the portion of petitioner's aggregate net income 


which was fairly attributable to business activities carried on or 
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engaged in within the District was . 15427. thereof. For 1958, such 


portion was . 1625°/o thereof." 


The grounds for this motion are that, while proposed findings 5 


and 7 and a portion of proposed finding 6 are fully covered in the opinion 
of this Court, petitioner believes such matters may properly be regarded 
as factual and should be found as facts. The Court of Appeals, in 

Smoot Sand & Gravel Corp. v. District of Columbia, 261. F, 2d 758, 

764-5 (D.C. Cir. 1958), cert. denied, 359 U.S. 968 (1959), treated the 
question of the activities to which income is "fairly attributable" as a 
factual matter to be supported by evidence, and hence it is a matter on 
which findings of fact ought to be made. 

The last clause of proposed finding number 6 is a finding which 
this Court expressly declined to make, on the ground that it was 
immaterial in the light of the Smoot case. (Opinion page 19.) The Smoot 
case does not hold that the arbitrary and unreasonable result of applying 
the sales factor to the taxpayer was immaterial, but that the taxpayer 
had "failed to show" that such was the result, and that "the evidence fails 
to demonstrate clearly and cogently that the use of either or both factors 
would produce a more accurate apportionment. " (261 F. 2d at 764, 

765.) The case turns, not on the immateriality of such evidence, but on 
the absence thereof. Whether or not this Court has power to determine 


the constitutionality of the formula, it is charged with making findings of 


fact based upon the evidence presented, on the basis of which the ‘Court 
of Appeals may determine the constitutional issue. That the-question 
dealt with in proposed finding number 6 is factual is clear both from the 
Smoot case and from Hans Rees' Sons v. North Carolina, 283 U. S. 123 
(1931). | 

It. | 

Petitioner moves that the second paragraph of the opinion (on 
page 3 thereof) be amended by changing the figure "$327, 049. 23" to 
"$317, 049. 83," to conform it to the total of the amounts computed on 
page 26 of the opinion and entered in the decision. ; 

IV. 

Petitioner moves that the second sentence of Part VI of the 
opinion (on page 18 thereof) be amended by changing the portion thereof 
before the semicolon (which reads, ''The petitioner's experts testified 
that in their opinion no income resulted from the sales in themselves, 
but solely from manufacture and administrative activities;" to read as 


follows: 


"The petitioner's experts testified that in their opinion no 


income resulted from sales in themselves, but solely from 
petitioner's manufacturing, selling, administrative and 
other activities;" 


and that the statement "Both sets of witnesses were in error" be 


modified or eliminated. 
The ground for this motion is that the Court appears to have 


inadvertently omitted an important portion of the position of the 


petitioner's witnesses, who emphatically stated that selling activities 


contribute, together with other activities, to the production of income. 
(Tr. 120, 163-64, 168, 285, 289-90, 552.) The Court's disagreement 
with petitioner's witnesses appears to relate, not to the economic 
activities which result in the income, but to whether two factors or 
three are necessary in order properly to attribute such income for tax 
purposes. It was the expert testimony which established as a fact that 
petitioner's income is derived in part from its manufacturing activities 
carried on outside the District and filled in the gap which the Court of 
Appeals found fatally defective in Smoot. To characterize it as "in 
error," without qualification, might be construed to destroy the basis 
for the additional findings above requested which we consider essential to 
avoid the evidentiary problems encountered by Smoot. 

If the Court accepts the additional findings proposed above, some 
revision of the balance of Part VI of the opinion, beginning with the last 
sentence on page 18, is necessary. For the convenience of the Court in 
considering this request, we attach as an appendix hereto our analysis of 
the matters covered in Part VI of the opinion in the light of what we 


understand to be the Court's views. 


APPENDIX 

Petitioner produced four expert witnesses in the fields of 
economics and accounting, and respondent produced in answer, ‘three 
expert witnesses in economics. Petitioner's fourth expert (Morton) w2s 
called in rebuttal. Petitioner's experts (Paton, Studenski, Powell and 
Morton) testified that in their opinion no income resulted from sales in 
themselves but solely from business activities including mantfacturing, 
administrative, selling and other activities; that the relative contributions 
of the various elements are measured by their costs; and that, ‘Limiting 
their testimony to economic and accounting considerations, the proper 
practicable factors to be used in a formula for the apportionment of 
net income of a multi-state manufacturing corporation are those of 
property and payroll, Pet. Br. pp. 37-48; Tr. 120, 129, 158-60, 163-69, 
173, 178-79, 284-85, 287-88, 301-02, 318, 323-24, 535-36, 554-55, 
566-76, 587-88. While respondent's experts started : in each instance 
with the diametrically opposed opinion that all income is attributable to 
sales as such and that hence geographically all income should be 
attributed to the situs of the customer without regard to the activity of the 
taxpayer at that or any other point, their explanations thereof disproved 


the opinion. 


It became clear that one of respondent's witnesses (Bailey) was 
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talking about the realization of income, not its earning. Pet. Br. pp. 49-51; 


Tr. 379-81, 401-02. Of course, as observed in the Bass, Ratcliff and 


Gretton, Ltd. case, the income is not realized or received until the sale, 
but that does not mean that it is not earned by the numerous activities 
which culminate in the sale. One witness (Watson) on cross-examination 
made it clear that what he meant was that the sales fraction determines 
(in the absence of separate accounting) the portion of petitioner's total 
net income that arises from its manufacture and sale of the portion of 
production sold to customers in the District, and that to attribute to the 
District 100°/o of the portion of income so found does not meet the 
statutory requirement that it be deemed to arise from sources within and 
without the District. Pet. Br. pp. 52-56; Tr. 443-48, 456-68, 482-83. 
See also Pet. Br. pp. 60-61. 

The third witness (Nathan), rather astonishingly in the light of 
his experience in the development of statistics of national income (which 
attribute income to production of goods and services and measure them 
by costs precisely as did petitioner's experts), thought that all sorts of 
imponderables entered into income that could not be measured or 
reasonably approximated, and that, hence, income might as well be 
assigned entirely to the location of the market, especially in the case of 
the District of Columbia in which the largest employer is not a taxpayer 


and which has relatively little taxable industry of its own. He too 
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recognized that his suggestion would not comply with the statutory 
mandate that income from business within and without the District be 
apportioned. Pet. Br. 56-60; Tr. 492- 96, 504- 6, 509, 514, 521- 24, 

One of petitioner's witnesses (Morton) testified, although 
SES with the others that sales in themselves have nothing to do with 
the production of income, that certain special costs, such as advertising, 
might reasonably be attributed to the situs of the customer as being the 
place where they took effect so that a destination sales factor would be 
appropriate to assign that proportion of the income which such costs 
bore to all costs. Pet. Br. pp. 44-45; Tr. 573-74, 576-77, 621. 

The testimony of the experts for both sides, together with the 
stipulations, established that the great majority of that amount of 
petitioner's income derived from the manufacture and sale of products 


sold to District customers arose from activities carried on by 


petitioner outside the District, and that, hence, attributing 100°/o of 


such income to the District was grossly excessive and disproportionate 
to the amount of income actually derived from business carried on or 
engaged in within the District. Pet. Br. pp. 46-48; Tr. 158-69, 246-47, 
294-95, 533-36, 539-41. : 


Filed 
= * Feb 14, 1962 


OPPOSITION OF RESPONDENT TO PETITIONER'S MOTION 
TO END FINDINGS OF FACT O IN 


Petitioner moves this Court to amend finding of fact number 3. 
Respondent does not oppose the correction of the amount set forth in that 
finding, if itis in error. However, respondent does not admit that the 
change in amount, as sought by petitioner, is correct, since it depends 
upon a proper computation by this Court based upon the various 
documents contained in petitioner's exhibits 2la-f. 

Petitioner has also requested that an additional sentence be 
added to the Court's finding of fact number 3 to read as follows: 

"A portion of the income of petitioner derived 

from sales within the District of Columbia of goods 

manufactured in those states was taxed by those 

states, pursuant to the apportionment formulas provided 

by their laws." 

Respondent objects to the addition of this sentence sir e it is not 
supported by exhibits 9, 12, 15, 18 and 19 (tax returns), or by the 
statutes of which the Court took judicial notice (Tr. 88-89, 93, 98; 
Exhibit A). These exhibits prove only that certain taxes were paid to 
the states identified in these exhibits, and there is no proof that the 
taxes were properly computed, were required to be paid, or were based 
in part on the same income as was taxed by the District. 

Petitioner moves the Court to add additional findings of fact to 


be numbered 5, 6 and 7 and to read as set forth in its motion. With the 
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exception of the first sentence of proposed finding number 5, which is 


fully covered in the findings of fact of the Court, the remainder of the 
proposed findings is directed not to facts, but to conclusions of law. 
Intertwined with the conclusions of law are the opinions given by the 
economists testifying for the petitioner. The decision of this Court W2s 
based upon its findings of fact, which are fairly stated, and its opizion.. 
The opinion contains this Court's conclusions of law in respect of the 
matters presented to it. Petitioner desires through proposed findings 
of fact 5, 6, and 7 to incorporate, in part, this Court's opinion into its 
findings of fact. Moreover, as an example, proposed finding number 7 
depends entirely upon the opinion of this Court, for, without it, the 
finding would be impossible. The same is true of proposed finding 
number 6 and the second and third sentence of proposed finding number 

Respondent agrees to the change suggested in part II of 
petitioner's motion. | 

Respondent is opposed to the proposed modification of the Court's 
opinion as contained in part IV of petitioner's motion. The modification 
reads as follows: 

"The petitioner's experts testified that in their 
opinion no income resulted from sales in themselves, 

but solely from petitioner's manufacturing, selling, 

administrative and other activities;" 

The statement as sought by petitioner does not properly reflect 


the testimony of petitioner's expert witnesses. Their testimony rated 
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the selling activity of petitioner as just another of petitioner's costs 
which would be included in the total cost of manufacturing. The sentence 
in the Court's opinion which petitioner seeks to modify is, contrary to 
the modification, a correct sentence. 

Petitioner urges the Court in part IV of its motion to strike the 
statement in its opinion that "Both sets of witnesses were in error. Ww 
This statement obviously represents a conclusion on the part of the 
Court. Respondent does not, of course, agree with the Court that the 
witnesses for the District were in error. 

Attached to petitioner's motion is an "Appendix" which 
petitioner desires the Court to follow in a revision of part VI of its 
opinion. The Appendix consists of a recitation by petitioner which it 
says reflects the testimony of the expert witnesses who testified at the 
trial. It is apparent that petitioner is desirious, first, of having this 
Court paraphrase the statements of petitioner's witnesses in the manner 
deemed desirable by petitioner, second, to reject the testimony of the 
expert witnesses for the District in paraphrasing selected by petitioner, 
and, third, in so doing, to employ phraselogy which does not comport 
with fact. The Appendix is not based upon this Court's findings of fact, 


does not correspond with the evidence, and is improper. 


As an example of the erroneous statements made in the Appendix, 


the very first sentence thereof reads: 
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Petitioner produced four expert witnesses 

in the fields of economics and accounting, and 

respondent produced in answer three expert. witnesses 

in economics," 

The experts produced by petitioner qualified themselves as 
economists, not expert accountants. In fact, this Court declined to 
accept the testimony of respondent's witnesses as accountants, : 

Respondent does not deem it necessary to repeat here every 
objectionable statement contained in the appendix, It is apparent, 
however, that petitioner has recognized the fact that the ener 
testimony given by the economists who appeared for the District in this 
case established as a matter of economic principle, that the District's 
formula for apportionment of income was fair ard reasonable, was 
based upon sound principles, and produced a proper result. Petitioner 
also recognizes that each of its expert economists stated, in eeccncet 


that, as a matter of economic principle, only a formula based upon 


factors of property and payroll (capital and labor), was acceptable, 


although they saw no harm in adding sales. 

In part VI of the opinion of the Court, reference is made to the 
expert testimony adduced at trial. In view of the statements by the 
Court that it has concluded that both sets of witnesses were in error (a 
conclusion which respondent does not agree in connection with the 
testimony of the expert economists for the District) and because of the 


statement by the Court that, as a result of its rejection of all of the 
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expert testimony, it would not make findings of fact on the subject 
matter of the experts' testimony, respondent has not urged this 
Court to make specific findings of fact in this area. However, in the 
event that this Court concludes to make findings of fact as to the 


substance of the expert witnesses’ testimony, respondent requests this 


Court to make such findings not only in connection with the testimony 


on behalf of petitioner, but equally and completely upon the testimony 
of the expert witnesses for the District. In the event this Court deter- 
mines to make such findings, respondent desires an opportunity equally 
with petitioner to submit to the Court such findings as, in its view, are 
necessary and proper, or, in the absence of such opportunity, to file 
such motions in respect of any findings made by the Court as 


respondent deems desirable. 


* 
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DISTRICT OF COLUMBIA TAX COURT 


GENERAL MOTORS CORPORATION, : FILED 
: FE313 1962 
Petitioner, 


v. ; Docket Nos. 1693 & 1699 


DISTRICT OF COLUMBIA, 
Respondent. 


MOTION TO VACATE DECISION IN FAVOR OF PETITIONER, 
AND FOR ENTRY OF DECISION IN FAVOR OF RESPONDENT: 


Pursuant to Rule 12(f) of the Rules of Procedure before the 
District of Columbia Tax Court, respondent, District of Columbia, moves 
the Court, on the ground that its decision of January 29, 1962, Goes not 
accord with the law and evidence applicable to this sess to vacate 
said decision and to enter a decision affirming in full the assessments of 
franchise tax against petitioner for the years 1957 and 1958. The bases 
for this motion are as follows: | 

1. In its opinion of January 29, 1962, this Court rejected in their 
entirety not only the Commissioners’ regulations of August 6, : 1953, which 
had been approved by the Court of Appeals in District of Columbia v. 
Gallant, eee ___U.S. App. D.C. ,-290 F. 2d 745, and other 


cases, but also the Commissioners' amendatory regulations of July 14, 


1 Other cases of equal applicability and import are, for example, 
Smoot Sand and Gravel Corporation v. District of Columbia, 
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1961, promulgated by them in accordance with the opinion of the Court 
of Appeals in Gallant. 

As a consequence of its action upon the Comroissioners' 
regulations, this Court has adopted and applied in this case a "formula" 
devised by it and predicated upon factors of property, payroll, and 
sales, a “formula” which neither comports with the Commissioners' 
regulations, nor with the opinions of the Court of Appeals upon these 
regulations. 


The Court relies upon its Memorandum of September 21, 1961, 


issued following remand to this Court of Gallant. The "formula" 


promulgated for application to General Motors Corporation is one which 
the Court, in that Memorandum, said "would be more suitable and fairer 
to the District.""’ Therein, also, after setting forth the single factor 

sales formula which it applied to Gallant, this Court said of its "formula™: 


"This Court does not mean that it is the best that 
can be adopted, because it believes a formula with 
factors of property, payroll, and sales w uld be 
more suitable and fairer to the District, in that it 
would reflect the net income that could be said to 
result from the use by the petitioner of property and 
administrative activities in the District." 


IT 1020.5. App. D.C. 292, 261 F. 2d 758; District of Columbia v. 

Evening Star Newspaper Co., 106 U.S. App. D.C. 5 

F. ; and District of Columbia v. Radio Corporation of 
America, 98 U.S. App. D.C. 119, 232 F. 2d 376, cert. den. 
355 U.S. 845. The Tax Court's opinion in Thompson Dairy v. 
District of Columbia, DCTC Nos. 1731 and 1733, of itself 
requires the application of a single factor sales formula in the 
instant case. 
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The application in this case of a "formula" with factors of 
property, payroll, and sales which this Court said in Gallant is "more 
suitable and fairer to the District" has resulted in a decision requiring 
the District to refund to General Motors Corporation franchise taxes 
for the tax years 1957 and 1958 and interest amounting ir. total'to 
$317, 049. 23, a refund which would not be required if the Commissior ers' 
regulations were applied. 

The decisior. of the Court based upon a "formula" of property, 
payroll and sales is unauthorized, is contrary to the Commissioners’ 
regulations and to law, and produces ar improper result. The Decision 


ought to be vacated. 


2. Attached to the opinion of the Tax Court. as Appendices 


A, B, and C are, first, a copy of a memorandum dated March 22, 1961, 
from the Finance Officer, D.C., to the Commissioners';secorsd, a copy 
of attachments to the Finance Officer's memorandum; and third, a copy 
of a memorandum dated March 30, 1961, to the Corporation Counsel from 
the Secretary to the Board of Commissioners. 

The apperdices to the Court's opinion were not at any time before 
this Court at any stage of its proceedings, nor are they a nate of the 
record in this case. They were not furnished to the Court by counsel for 
the District nor, as far as counsel for the District are aware, were they 


furnished to the Court by counsel for General Motors Corporation. In 
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view of the foregoing, and because of the obvious significance which 
the Court has attached to said Appendices and because, also, of the 
prejudice to the District which has resulted therefrom, there is attached 
hereto as Exhibit 1 to this motion, which exhibit is made a part hereof, a 
copy of a memorandum to the Corporation Counsel dated February 8, 
1962, from the President, Board of Commissioners, D.C. This 
memorandum, which refers to the memorandum of the Finance Officer 
to the Commissioners under date of March 22, 1961, correctly sets forth 
the action of the Commissioners upon that memorandum, and states the 
Commissioner's position that the existing regulations are valid, lawful, 
and in full force and effect. In view of the influence that Appendices 
A, B, and C had upon the opinion and judgment of this Court, the decision 
ought to be vacated. 

* * 

EXHIBIT ONE 

TO THE CORPORATION COUNSEL: 
At the Executive Session of the Board Meeting on February 8, 


1962, you called to the attention of the Commissioners the decision. of the 


District of Columbia Tax Court of January 29, 1962, in General Motors 


Corporation v. District of Columbia, D. C.T.C. Nos. 1698 and 1699, in 
which the Tax Court devised and applied a three-factor formula for 
apportioning the income of General Motors for purposes of the District 


Corporation Franchise Tax. In the decision, Judge Morgan of the Tax 
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Court referred to a memorandum by the Finance Officer to the 


Commissioners under date of March 22, 1961, submitting to the 
Commissioners for consideration a proposal for adoption of a three- 
factor formula, 

While the opinion does not state that the proposal of the Finance 
Officer was approved by the Commissioners, such an infaranics may be 
drawn therefrom. Actually, as you know, the Commissioners have not 
approved a three-factor formula. Neither have they made any 
deter mination that the present regulation is inequitable or unworkable. 
All that they have approved is a reference of the proposal to your office 
for study and report, after which they expect to hold a public hearing 
before any conclusion is reached in the matter. The regulations of the 
Commissioners embodying the single factor sales principle, which 
principle has heretofore been approved by the Court of Appeals, continue 
to be valid, lawful and in full force and effect. | 

This is accordingly your formal directive to proceed with such 
action as you deem proper, in the General Motors case, including appeal 
to the United States Court of Appeals. If you believe it advisable, you 
are authorized to bring this directive to the attention of the Tax Court or 


the Court of Appeals, or both. 


* 


3 FILED 
FEB 13 1962 


MOTION TO STRIKE PORTIONS OF THE COURT'S 
OPINION AND APPENDICES A, B, ANDC TO 


* * 


Respondent, District of Columbia, pursuant to Rule 12(f) of the 
Rules of Procedure before the District of Columbia Tax Court, moves the 


Court to strike the hereinafter quoted portions of its opinion and to strike 


also Appendices A, B, and C attached to that opinion. 


The grounds for this motion are as follows: 

On January 29, 1962, this Court filed memorandum Opinion No. 
992 which contained therein certain material based on evidence that was 
not before this Court at the hearings on these cases. The Court made the 
following statement at page 9 of its opinion: 


't* * * A formula with the factors of property, 
payroll and sales would have saved that revenue, 
which no doubt, is why the Finance Officer of the 
District has repeatedly requested and urged the 
Commissioners to adopt the three factor formula 
for consistent use, that is to say, for the taxation 
of both resident and non-resident taxpayers. (11) 


At page 23 of its opinion the Court made the following 
statement: 


"The foregoing formula is, incidentally, 
substantially similar to the formula provided for multi- 
state businesses in the Uniform Division of Income 


(11) Formal submission of the three factor formula 
to the Commissioners and action thereon will 
appear from the Appendices A, B, and C to 
this opinion." 
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for Tax Purposes Act, and to that recommended 

by the Finance Officer to the Commissioners in a 
memorandum dated March 22, 1961, and tentatively 
approved by the Commissioners on March 30, 

1961 (See Appendices "A", ''B' and "C" to this opinion). 
The formula, however, is adopted, because, in the 
opinion of the Court, it is intrinsically the best 

suited under the facts and in view of the nature of 

the trade or business involved herein." 


Nowhere in the record is there any evidence to support either 
the above-quoted portions of the opinion of the Court, or to aera the 
inclusion of Appendices A, B, and C which the Court made a part of its 
opinion. There can be no question but that this material is outside the 


record. It should not have been included in the Court's opinion, nor 


should have formed any basis for it. All of it should be stricken. 


* * * 


FILED 
FEB 23 1962 


* * * 


MEMORANDUM IN OPPOSITION TO RESPONDENT'S | 
MOTION TO STRIKE PORTIONS OF THE COURT'S 
PINION PENDIC , B T 
HE INION 
Respondent, in its motion to strike, appears to find some 
impropriety in this Court's referring in its opinion to certain memoranda 
in which the Finance Officer recommended to the Commissioners that 


they adopt a three-factor formula for apportionment, and the | 


Commissioners referred the matter to the Corporation Counsel for study 
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and report. The stated ground for the objection is that such material 
is outside the record. 

There is, however, a sound distinction between those matters on 
which fact findings are based and those which form the basis for drawing 
legal conclusions or fashioning remedies. Fact findings relating to the 
particular controversy between the parties must, of course, be based on 
the evidence of record, with the narrow exceptions permitted by the 
doctrine of judicial notice. But, as Mr. Justice Holmes clearly stated, 
“the Court may ascertain as it sees fit any fact that is merely a ground 
for laying down a rule of law." Chastleton Corp. v. Sinclair, 264 U.S. 
543, 548 (1924). 

Examples are legion in. which the courts have gone beyond the 
record (and not merely for the indisputable facts which are commonly 


subject to judicial notice) in support of a legal conclusion. A well-known 


example in this jurisdiction is Durham v. United States, 214 F. 2d 862, 


870 (D. C. Cir. 1954), in which the Court declared that "Medico- 
legal writers in large numbers * * * present convincing evidence that the 
right-and-wrong test is "based on an entirely obsolete and misleading 
conception of the nature of insanity. 't The Court cited and quoted from 
numerous articles, books, and reports as the basis for its legal 
conclusion that one who knows the difference betweer. right and wrong 


ard is not the victim of irresistible impulse can nevertheless be 
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irresponsible because of insanity. The United States Supreme Court has 
many times drawn upon materials outside the record for facts in. support 
of its legal conclusions. For example, in Virginia Ry. v. System 


Federation No. 40, 300 U.S. 515, 545-46 (1937), it referred for such 


purpose to testimony in another case, between different parties; in 


Parker v. Brown, 317 U.S. 341, 364 (1943), it referred to economic 
studies made under university auspices; and in Brown v. Board of 
Education, 347 U.S. 483, 494 (1954), to sociological and psychological 
writings. : 

The Court of Appeals for the District of Columbia, in Potts Vv. 
Coe, 145 F, 2d 27 (D.C. App. 1944), was confronted with a motion 
comparable to the present motion to strike. In its original opinion, 
140 F. 2d 470, the Court had referred to many sources outside the record 
for information supporting its legal conclusion concerning the 
patentability of the products of industrial research laboratories. The 
plaintiff filed a motion to vacate the decision and to withdraw the opinion, 
on the ground that it had gone beyond the record and had rested on 
testimony at hearings in investigations authorized by Congress. The 
Court held the argument ''not worthy of serious consideration, " and 
stated that "Facts brought out by such investigations are particularly 
important in construing the patent law * * *."" (145 F. 2d at 31.) 


A further principle is pertinent here. So far as this Court may 
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have given any weight to thedocuments in question, it was in fashioning 
the remedy -- i.e., in devising the apportionment formula to be applied. The 

United States Supreme Court has stated, in National Labor 
Relations Board v. Seven-Up Bottling Co. of Miami, Inc. , 344 U.S. 344, 
348 (1953): 

"It is urged, however, that no evidence in this 

record supports this back pay order; that the Board's 

formula and the reasons it assigned for adopting 

it do not rest on data which the Board has derived 

in the course of the proceedings before us. But in 

devising a remedy the Board is not confined to 

the record of a particular proceeding." 

Judge Learned Hand, in United States v. Aluminum Co. of America, 
148 F. 2d 416, 445-46 (2d Cir. 1945), applied the same principle to 
proceedings of a judicial nature, wher. he said: 

"For these reasons we refuse to take 'notice' of facts 

relevart to the correctness of the findings; but we do 

take 'notice' of those relevant to remedies." 

The principles applicable to judicial reliance on facts outside the 
record, in formulating conclusions of law and devising remedies, are 
ably discussed in Davis, "Judicial Notice,"" 55 Columbia Law Review 945, 
952-66 (November 1955); and in Judge Wyzanski's lecture on "A Trial 
Judge's Freedom and Responsibility, " 65 Harvard Law Review 1281, 


1295-96 (June 1952). A pertinent discussion by Judge Currie of the 


Wisconsin Supreme Court, entitled "Appellate Courts' Use of Facts 


Outside the Record by Resort to Judicial Notice and Independent 


Investigation", 1960 Wisconsin Law Review 38 (January 1960), is of 
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particular interest for its treatment of judicial notice of files and 
correspondence in State offices, which had not been introduced in : 
evidence (pp. 43-45). 

The foregoing principles establish that this Court's reference to 
materials outside the record would have been entirely proper even if 
such materials had been essential to the Court's conclusions. Since the 
Court carefully disclaimed reliance thereon and reached its conclusion 
on independent grounds, it is a fortiori true that respondent has nothing 
of which to complain. As the Court of Appeals said in Potts v. Coe, 
supra (145 F. 2d at 31), "We suspect that the underlying reason for 
[respondent's] objection is not that it is based on judicial notice * * *. 
It is rather that it lays down a principle of law which is not acceptable to 
[respondent] ." 

Respondent's motion to strike should be denied. 


* * * 


FILED 
FEB 23 1962 


MEMORANDUM IN OPPOSITION TO RESPONDENT'S © 
MOTION TO VACATE DECISION IN FAVOR OF 
PETITIONER, AND FOR ENTRY OF DECISION 


N FAVOR RESPONDENT 


The first point in respondent's motion to vacate is Simply a re- 
argument of points already fully briefed (Pet. Sr. pp. 76-77, 100-105) 


and considered by this Court in reaching its decision. This Court has 
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pointed out that, while the Gallant decision. held the regulation based on a 
single factor of sales to be valid in that case, there was not there 
involved a business in which goods were manufactured without and sold 
within the District, as in this case. The Gallant decision, as this Court 
observed, directed the Tax Court to determine the formula "best suited" 
to the case before it, and this Court has done so herein. The reference in 
the Gallant decision to the promulgation of a "valid and pertinent” 
regulation by the Commissioners does not authorize giving such 
regulation retroactive effect, nor does it permit adoption of a regulation. 
inconsistent with the statute. Petitioner sees no need to add anything at 
this time to the reasoning of this Court on those points, as found 
particularly at pages 9, 19-21 and 23.24 of its opinion. 

Respondent's second point makes specific objection to the 
Appendices to the Court's opinion, "because of the obvious significance 
which the Court has attached to said Appendices and because, also, of 

the prejudice to the District which has resulted therefrom," for 
which reason respondent urges that the opinion and judgment be vacated. 
This Court, however, made it very clear that it reached its conclusion 
on fully sufficient grounds independent of the material in such Appendices. 
The recommendations of the Finance Officer were referred to merely as 


showing that the administrators had reached a conclusion in accord with 


that which the Court had independently arrived at. The opinion does not, 
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as respondent's motion implies, evidence that the Court was under any 
misapprehension concerning the finality or authoritative weight of the 
recommendations. 


Accordingly, the decision should not be vacated. 
* * * 
FILED 
FEB 27 1962 
MEMORANDUM i 
The petitioner has filed herein a motion to amend findings of fact 


and opinion. The respondent has filed a motion to strike portions of the 


Court's opinion and Appendices A, B and C to the opinion, and a motion 


to vacate decision in favor of petitioner, and for entry of decision in 


favor of respondent. In addition the Court is of the opinion that it 
should make certain additions, changes and deletions. The statement is 
to serve as the Court's own motion, which will be reflected in the order 
that will be entered pursuant to this memorandum. 7 

In respect of the portion of the petitioner's motion numbered "I", 
the Court believes that the motion to the extent there indicated should be 
granted. There car: be no dispute as to the amount of money which should 
have been stated. The statement that a portion of the income rerons the 
sales here involved was taxed by other states under formulas provided by 


their laws is supported by documentary evidence herein. 
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The Court will add findings of fact 5 and 6, but not 
verbatim as asked in portion "II" of petitioner's motion, but as the Court 
believes they should be stated and as should have beer made in the original 
findings of fact. The motion as far as the proposed finding 7 is 
concerned will be denied. 

As asked in portion "III" of the petitioner's motion, the figures 
"$327, 049. 23" will be changed to ''$317, 049. 83". 

In respect of the portion "IV" of the motion dealing with expert 
testimony the Court will strike out the entire portion of its opinion under 
the heading "VI, Expert Testimony”. 

The Court or. its own motior. will add to the recital of 
constitutional questions in that portion of its opinion under the heading 
"I, Constitutional Questions", the question as to the violation of the 
constitution by reason of the imposition of a tax out of all reasonable 
proportion to the business engaged in by the petitioner within the District. 

The Court will deny both motions of the respondent. The 


questions raised by the motior. to vacate, etc. with the exception of that 


relating to Appendices A, B, C, to the opinion, have been dealt with by 


the Court ir its opinion. The Court will not disturb those rulings. In 
respect of the Court's reference to Appendices A, B and C to the opinion, 
it is apparent that counsel for the respondent did not understand the 


purpose of that reference. The Court used the word "intrinsically" 
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advisedly and meaningly in the sentence related to the formula set up 
in the appendices and reading as follows: 
"The formula, however, is adopted, because 

in the opinion of the Court, it is intrinsically the 

best suited under the facts and in view of the nature 

of the trade or business involved herein. " 

The Court's ruling was, or should have been clear to everyone 
that the formula selected was inherently, that is to say, in itself without 
any extraneous consideration, the best suited to apportion the net income 
of the petitioner in conformity with or obedience to the plain mandate of 
the law. : 

The Court was not influenced by the uniform formula or by that 
recommended by the Finance Officer, or by anything other than the 
mandate of the taxing statute, in ruling that the net income from the trade 
or business involved herein must be deemed to be from sources both 
within and without the District, and apportioned accordingly; that the one 
factor formula of sales did not meet the plain and unambiguous 
requirement of statute; and that the best suited formula was one having 


factors of property, payroll and sales. Reference was made to 


Appendices A, B and C for the following purpose. No formula can 


accurately apportion net income in circumstances present in this case. 
At best it can only be an approximation. Taxation, as has often been said, 
is not an exact science. While the three factor formula is generally 


recognized as appropriate under circumstances like those herein, there 
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are several schools of thought in relation to the content and delineation 
of the factors. For instance, some administrators and experts contend 
that the factor of property should represent its original cost, while others 
believe it should represent the present actual value. Some believe rented 
property should be included, while others that it should be excluded. As 
to payroll, there is one school which holds that the place wherein the 
compensation is paid, while others claim that the place where the 
services are performed is the locale, There is even more disagreement 
on sales. Among others, is whether the situs should be determined by 
“origin” or by "destination". These and other questions are resolved in 
the uniform formula which was adopted by the National Conference of 
Commissioners on Uniform State Laws and the American Bar Association 
after several years of intensive study and consideration; and in the 
similar frmula submitted to the Commissioners by the Finance 
Officer. Reference was made to the formulas to show that the definitions 
or content of the factors in formula adopted by the Court was reasonable 
and to some, if not a large extent accepted as such. The Court believes 
that its reference to the aforementioned formulas was appropriate. 


Chastleton Corp. v. Sinclair, 264 U.S. 543, 548, L. Ed. 4 


S. Ct.; Brown v. Board of Education (Footnote 11), 347 U.S. 483, 494, 


98 L.Ed. 873, 881, 74S.Ct. 686; Potts: v. Coe, 79 U.S. App. D.C. 223, 
227, 145 F. 2d 27, 31. 
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Whether the formula submitted by the Finance Officer was or was 
not approved by the Commissioners is immaterial. The Court did not 
rely upon such approval. It might, however, in passing, be observed, 
that the statement in the opinion that the formula was "tentativel> 
approved by the Commissioners" is supported by that portion of the 
Secretary's memorandum to the Corporation Counsel (Apperdix "C") 
reading as follows: 

" 'It is further recommended that, after review | 

by the Corporation Counsel, a public hearing be held | 

on the proposed amendments after which, with such 

changes as may appear necessary, the attached 

proposed amendment be approved by the Commissioners 


to become effective January 1, 1962.' 


"The Commissioners, at their Board Meeting on | 
March 28, 1961 approved this recommendation. " 


In the event either or both of the parties shall decide to seek 


review of the decision of the Court, the thirty day period in which a 
petition for review must be filed begins to run from the date of the order 
entered this day in accordance with this memorandum, See Gager v. "Bob 
Seidel’, Seidels Restaurant, etal, «U.S. App. D. C. 5 
___F.2d__, decided February 20, 1962. 
An order will be entered 
in conformity with this 
Semone 


/s/ Jo V. Morgan 
Judge 


FILED 
FEB 27 1962 


* * * 


ORDER AMENDING FINDINGS OF FACT AND OPINION 
“AND DENYING MOTION OF PETITIONER, IN PART, 
AND MOTIONS OF PONDENT 

Upon consideration of the motion of the petitioner to amend 
findings of fact and opinion, the motions of the respondent to strike 
portions of the Court's opinion and Appendices A, B and C to the opinion 
and to vacate decision in favor of petitioner, and for entry of decision 
in favor of respondent, and upon the Court's own motion, it is by the 
Court this 27th day of February, 1962. 

ORDERED that the findings of fact are hereby amended to the 
extent following: 

Finding No. 3 
(1) By inserting after the figure 3" the symbol and letter 


"(a)", 


(2) By striking out the figures "$18, 130, 000. 00" and inserting in 


lieu thereof the figures $6, 940, 309. 50". 
(3) By adding the sub-finding following: 
"’b) A portion of the net income of petitioner derived from 
the segment of the petitioner's business consisting of the 
manufacture of products without, and sale within the District 


of Columbia was taxed by the above mentioned states, pursuant 
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to apportionment formulas (with factors of property, 7 

payroll and sales), as provided by their laws, | 
Finding No. 5 

By adding to the findings of fact the following: 

"5. The segment of petitioner's business which was conducted 
both within and without the District of Columbia consisted of the 
manufacture of a certain number of automobiles and kindred products 
without the District and the sale thereof to customers within the District. 
The net income from this segment of petitioner's business was earned by 
a series of transactions beginning with the manufacture of products in 
several states and ending with the sale to customers in the District. 
While the net income was not realized until sale, it was earned in part 
by manufacture of the products sold, including, in addition to actual 
manufacture, procurement of material, financing, use of Ocoee and 
administration. " | 

Finding No. 6 


By adding to the findings of fact the following: 


"6, The method used by the assessing authority of the District 


attributed to the District 100 per centum of the net income derived by 
the petitioner from that segment of its business which consisted of the 
manufacture without, and sale of the products within the District. The 


percentage thus determined was out of all reasonable proportion to the 
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trade or business carried on or engaged in by petitioner within the 
District." 
AND IT IS FURTHER ORDERED that the Opinion of the Court is 
hereby amended to the extent followirg: 
Introduction 
By striking out the figures "$327, 049. 23" in the second paragraph 


of the introduction, and inserting in lieu thereof the figures "$317, 049. 83"'. 


I 
Constitutional Questions ! 

(1) By striking out the word "two" in the first line of the portion 
of the opinion with above heading, and inserting in lieu thereof the word 
"three". 

(2) By striking out the word "and" between the word "jurisdiction" 
and the symbol and letter ''(b)". 

(3) By adding after the word "discriminatory" a comma and the 
following: "and (c) the attributing to the District of Columbia 100 per 


centum of the net income of the petitioner derived from that segment of 


its business, which consisted of the manufacture of products without, and 


sale thereof within the District, resulted in a tax out of all reasonable 
proportion to its business carried on or engaged in within the District". 
VI 


Expert Testimony 
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By striking out the entire portion of the opinion under the heading 


"VI, Expert Testimony". 
Renumbering of Headings ~ 
The heading of all portions of the opinion after that numbered "vI" 
are renumbered as follows: | 
The Gallant Case 
The Best Suited Formula 
Computation of Taxes and Interest Due 
Computation of Refund 
Conclusion 
AND IT IS FURTHER ORDERED that the motion of the petitioner 
to amend findings of fact and opinion, to the extent not herein granted, 
be and the same is hereby denied. | 
AND IT IS FURTHER ORDERED that the motions of the respondent 
to strike portions of the Court's opinion and Appendices A, B and C to the 
opinion and to vacate decision in favor of petitioner, and for entry of 
decision in favor of respondent be and the same are hereby denied. 


/s/ Jo V. Morgan 
Judge ] 
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DISTRICT OF COLUMBIA TAX COURT 


FILED 
GENERAL MOTORS CORPORATION, : MAR 28 1962 
Petitioner, i. 
Vv. Docket No. 1698 
DISTRICT OF COLUMBIA, « 


Respondent. 


PETITION FOR REVIEW OF DECISION OF THE 
DISTRICT OF COLU T. OURT 


Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia: 


1. The District of Columbia petitions for review by the United ~ 
States Court of Appeals for the District of Columbia Circuit of a 
decision of the District of Columbia Tax Court made in the above- 
entitled proceedings. 

2. The decision of which review is sought held that part of a 
defisigney in corporation fr anchise tax for the calendar year 1957 in the 
total of $193, 850. 00 was erroneously assessed against, and collected 
by the District from the petitioner, and that the petitioner is entitled to 
a refund thereof with interest at the rate of 4°/o per annum from 
January 29, 1962, to date of payment of the refund. 


3. The decision of the Tax Court was entered January 29, 1962. 


On February 13, 1962, respondent filed a Motion to Vacate Decision in 
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Favor of Petitioner, and for entry of Decision in Favor of Respondent. 


Respondent also filed a Motion to Strike Portions of the Court's Opinion 
and Appendices A, B, and C to the Opinion. The Tax Court by a 
memorandum and order Gated February 27, 1962, denied respondent's 


motions. ‘ai 


* 
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DISTRICT OF COLUMBIA TAX COURT 


FILED 
GENERAL MOTORS CORPORATION : MAR 28 1962 


Petitioner, 


Vv. : Docket Number 1699 


DISTRICT OF COLUMBIA, 
Respondent. 


PETITION FOR REVIEW OF DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia: 


1. The District of Columbia petitions for review by the United 
States Court of Appeals for the District of Columbia Circuit of a 
decision of the District of Columbia Tax Court made in the above~ 

roceedings. 

2. The decision of which review is sought held that part of a 
deficiency in corporation franchise tax for the calendar year 1958 in 
the amount of $115, 109. 09 and interest in the amount of $8, 290. 74 or a 
total of $123,199.83 was erroneously assessed against, and collected 
by the District from the petitioner, and that the petitioner is entitled to 
a refund thereof with interest at the rate of 4°/o per annum from 
January 29, 1962, to date of payment of the refund. 

3. The decision of the Tax Court was entered January 29, 


1962. On February 13, 1962, respondent filed a Motion to Vacate 
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Decision in Favor of Petitioner, and for entry of Decision in Favor of 


Respondent. Respondent also filed a Motion to Strike Portions of the 
Court's Opinion and Appendices A, 3, and C to the Opinion. ‘The 
Tax Court by a memorandum and order dated February 27, 1962, denied 


respondent's motions. 


570 


DISTRICT OF COLUMBIA TAX COURT 


FILED 
GENERAL MOTORS CORPORATION : MAR 28 1962 


Petitioner, 


ve : Docket Number 1699 


DISTRICT OF COLUMBIA, 
Respondent. 


PETITION FOR REVIEW OF DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


Honorable Chief Judge and Circuit Judges of the United States 
Court of Appeals for the District of Columbia: 


1. The District of Columbia petitions for review by the United 
States Court of Appeals for the District of Columbia Circuit of a 
decision of the District of Columbia Tax Court made in the above- 
entitled proceedings. 

2. The decision of which review is sought held that part of a 
deficiency in corporation franchise tax for the calendar year 1958 in 
the amount of $115, 109. 09 and interest in the amount of $8, 290. 74 or a 
total of $123,199. 83 was erroneously assessed against, and collected 
by the District from the petitioner, and that the petitioner is entitled to 
a refund thereof with interest at the rate of 4°/o per annum from 
January 29, 1962, to date of payment of the refund. 

3. The decision of the Tax Court was entered January 29, 


1962. On February 13, 1962, respondent filed a Motion to Vacate 
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Decision in Favor of Petitioner, and for entry of Decision in Favor of 


Respondent. Respondent also filed a Motion to Strike Portions of the 
Court's Opinion and Appendices A, 3, and C to the Opinion. The 
Tax Court by a memorandum and order dated February 27, 1962, denied 


respondent's motions. 


* 


Docket No. 1698 


* * 


DOCKET ENTRIES 


Se IT TS 
Date Proceedings Memorandum 
I 
May 23 Petition filed - Corporation Counsel, Finance 
Officer and Attorney for Petitioner served. Franchise 
Tax 
June 13 Amended Petition - Corporation Counsel, $303, 964. 80 
Finance Officer and Attorney for Petitioner 
served. 


Aug. I Pre-trial Hearing - Leo J. Ehrig, Jr., Esq. , 
for District - Case set for Noy. 1. 


Sept. 16 Motion for Continuance and Extension of 
Time ~ Granted, Set for Dec. 1 - Certificate 
of Service. 


Motion to Continue Case for Hearing - 
Certificate of Service. 


Motion Granted - Hearing continued to 
Jan. 18, 1961 - Certificate of Service. 
Motion for Continuance for Trial. 


Motion Granted - Hearing continued to Feb. 
23 ~ Certificate of Service. 


Motion to Continue Case for Hearing filed by 
petitioner. 


Motion Granted - Case continued to Apr. 10 - 
Memorandum - Certificate of Service. 
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Hearing - Henry Wixon, Esq. for District - - 
Continued to May 18. 


Motion to Continue Case for Hearing. 


Motion Granted - Hearing continued to 
June 6 - Certificate of Service. 


Supplemental Brief ~- Certificate of Service. 
Hearing - Henry Wixon, Esq. for District. 
Hearing - Henry Wixon, Esq. for District. 
Hearing - Henry Wixon,' Esq. for District. 
Respondent's Motion to Place Case on Reserve 
Calendar or, in the Alternative, to Continue 
Case for Further Hearing on the Merits - 
Certificate of Service. 


Order - Certificate of Service. 


Hearing - Henry Wixon, Esq. for District. 


Hearing - Henry Wixon, Esq. for District. 


Brief of Petitioner - Certificate of Service, 


Respondent's Motion for Extension of Time 
Within Which to File Brief, 


Motion Granted - Time extended to Jan. 2, 
1962 - Certificate of Service. 

Motion for Further Extension of Time Within 
Which to File Brief for Respondent. 


Motion Granted - Time extended to Jan. 15 - 
Certificate of Service. 


Brief for Respondent Nature of Controversy - 
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Certificate of Service. 


Findings of Fact, Opinion and Decision - 
Certificate of Service. 


Motion to Amend Findings of Fact and 
Opinion ~ Certificate of Service. 


Motion to Vacate Decision in Favor of 
Petitioner, and for Entry of Decision in 
Favor of Respondent ~ Certificate of Service. 


Motion to Strike Portions of the Court's 
Opinion and Appendices A, B, ard C to the 
Opinion - Certificate of Service. 


Opposition of Respondent to Petitioner's 
Motion to Amend Findings of Fact and Opinion - 
Certificate of Service. 


Motion for Extension of Time - Granted - 
Certificate of Service. 


Memorandum in Opposition to Respondent's 
Motion to Vacate Decision in Favor of 
Petitioner, and for Entry of Decision in 
Favor of Respondert - Certificate of Service. 


Memorandum in Opposition to Respondent's 
Motion to Strike Portions of the Court's 
Opinion and Appendices A, Band C to the 
Opinion - Certificate of Service. 


Memorandum ~ Order Amending Findings of 
Fact and Opinion and Denying Motion of 
Petitioner, in Part, and Motions of Respondent - 
Certificate of Service. 


Petition for Review of Decision of the District 
of Columbia Tax Court - Certificate of Service. 


Stipulation for Contents of Record on Appeal - 
Certificate of Service. 


Docket No. 1699 


* 


DOCKET ENTRIES 


Date Proceedings Memorandum 
5 |.) aaa in rears hola in naa ee rn anh ih waa 


I 

May 23 Petition filed - Corporation Counsel, Finance 
Officer and Attorney for Petitioner Franchise 
served, Tax 


June 13 Amended Petition - Corporation Counsel, $179, 329. 33 
Finance Officer and Attorney for 
Petitioner served. 


Aug. 1 Pre-trial Hearing - Leo J. Ehrig, Jr., Esq., 
for District - Case set for Nov. 1 


Sept. 16 Motion for Continuance and Extension of 
Time - Granted. Set for Dec. 1 - 
Certificate of Service. 


Motion to Continue Case for Hearing - 
Certificate of Service. 


Motion Granted - Hearing continued to 
Jan, 18, 1961 - Certificate of Service. 
Motion for Continuance for Trial. 


Motion Granted - Hearing continued to 
Feb. 23 ~ Certificate of Service. 


Motion to Continue Case for Hearing filed 
by Petitioner. 
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Motion Granted ~ Case continued to 
Apr. 10 - Memorandum - Certificate of 
Service. 


Hearing - Henry Wixon, Esq. for District - 
Continued to May 18. 


Motion to Continue Case for Hearing. 


Motion Granted - Hearing continued to 
June 6 - Certificate of Service. 


Supplemental Brief - Certificate of Service. 
Hearing - Henry Wixon, Esq. for District. 
Hearing - Henry Wixon, Esq. for District. 
Hearing ~ Henry Wixon, Esq. for District. 
Respondent's Motion to Place Case on Reserve 
Calendar or, in the Alternative, to Continue 
Case for Further Hearing on the Merits - 
Certificate of Service. 

Order - Certificate of Service. 

Hearing ~ Henry Wixon, Esq. for District. 
Hearing - Henry Wixon, Esq. for District. 


Brief of Petitioner - Certificate of Service. 


Respondent's Motion for Extension of Time 
Within Which to File Brief. : 


Motion Granted - Time extended to Jan. 2, 
1962 - Certificate of Service. 


Motion for Further Extension of Time Within 
Which to File Brief for Respondent. 
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Motion Granted - Time extended to Jan. 15 - 
Certificate of Service. 


Brief for Respondent Nature of Controversy - 
Certificate of Service. 


Findings of Fact, Opinion and Decision - Certificate 
of Service. 


Motion to Amend Findings of Fact and 
Opinion - Certificate of Service. 


Motion to Vacate Decision in Favor of 
Petitioner, and for Entry of Decision in Favor 
of Respondent - Certificate of Service. 


Motion to Strike Portions of the Court's Opinion : 
and Appendices A, B, and C to the Opinion - 
Certificate of Service. 


Opposition of Respondent to Petitioner's Motion ; 


to Amend Findings of Fact and Opinion - 
Certificate of Service. 


Motion for Extension of Time ~ Granted - 
Certificate of Service. 


Memorandum in Opposition to Respondent's 
Motion to Vacate Decision in Favor of 
Petitioner, and for Entry of Decision in Favor 
of Respondent - Certificate of Service. 


Memorandum in Opposition to Respondent's 
Mction to Strike Portions of the Court's Opinion | 
and Appendices A, B and C to the Opinion - 
Certificate of Service. 


Memorandum - Order Amending Findings of Fact 
and Opinion. and Denying Motion of Petitioner, in. 
Part, and Motions of Respondent - Certificate of 
Service. 


Petition for Review of Decision of the District é 
Columbia Tax Court - Certificate of Service. 


Stipulation for Contents of Record on Appeal - 
Certificate of Service. 
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QUESTIONS PRESENTED 


The questions presented are: 

1. Was it not error for the District of Columbia Tax Court to 
refuse to apply and to hold invalid regulations promulgated by the Commis- 
sioners on July 14, 1961, amending Section 10. 2(c) of the regulations 
theretofore promulgated by the Commissioners under the District of 
Columbia Income and Franchise Tax Act of 1947, as amended? 

2. Was it not error for the District of Columbia Tax Court to devise 
and apply for the determination of respondent's corporation franchise tax 
liability a "formula" consisting of the elements of property, payroll, and 
sales which "formula" is not prescribed either by the regulations of the 
Commissioners prior to July 14, 1961, or as amended on July 14, 1961-? 

3. Was it not error for the District of Columbia Tax Court to 
reduce substantially the assessments of corporation franchise taxes 
against respondent, General Motors Corporation, and to order a refund 
to the corporation of the difference between the amounts of taxes deter- 
mined under the Tax Court's "formula" and the amounts of taxes as 
assessed? 

4. Was it not error for the District of Columbia Tax Court to con- 
sider and refer to the material attached as appendices to the Tax Court's 
Opinion, which material was neither in evidence before the Court nor 


offered to the Court at any stage of the proceedings ? 


i 


INDEX 
Subject Index 


PAGE 
Questions Presented. .....- sHOOD Oo oe oS Frontispiece 
Jurisdictional Statement 
Statement of the Case 
Statutes and Regulations Involved 
Summary of Argument 
Statement of Points 
Argument: 

I The Commissioners' "formula" of sales, as employed 


in their regulations, is valid and applicable to a deter- 
mination of the income of respondent subject to District 


franchise tax 24 


The July, 1961, amendments to the August 6, 1953, 
regulations are not retroactive 


The amendatory regulations promulgated by the 
Commissioners in July 1961 provide a valid for- 
mula for apportionment of income 


Conclusion 


CASES CITED 


Consolidated Title Corporation y. District of Columbia 
: ce 


- App. D.C. 221; : 
364 U.S. 817, 5 L. Ed. 24 48,80.8Ct. 41 


Department of Treasur# of Indiana v. Wood Preserving 
orporation, “S. 62, 5 L. Ed: 1188, 61 S. 


ii 


* District of Columbia v. Evening Star Newspaper 
ompany, 106 U.S. App. D. C. 360, 273 F. 2495... 25, 47 


* District of Columbia v. Gallant, 110 U.S. App. D.C. 
——30n, D0 F. 2a 745. 


? 


52, 55, 57," 24, 49:50; 51 


* District of Columbia v. Gallant No. 16,738, decided 
une 28, 1962, 
F. 2d 


District of Columbia v. Radio Corporation of America, 
U. pp. D.C. 119, 232 F. 2d 376 


* District of ae v. Southern Ra Company, 
107 U.S. a DR 77. 


Eastman Kodak Company v. District of eeiconmbiae 
76 U.S. App. D.C. 339, 131 


Fiat Motor Company, Inc. v. Alabama Imported 
rs, Inc., 110 U.S. App. 


Hump SS Manufacturing a v. Emmerson, 
U. , 66 L. > 42 Ct. 305 


* International Harvester Company v. Department of 


International Harvester Company v. Evatt, 329 U.S. 
16, 91 L. Ed. ; OTS. Ct. 444. 


* Lever Brothers Site eh ‘¥. District of ome 
pp. . 147, 204 F. 2d 39. . 24,25, 40, 41, 48 


* Manhattan General Equipment Company v. Internal 
Revenue, 207 U.S. 129, 568. Ct. 397, 80 L. Ed. 


iii 


Norton v. Department of Revenue of Illinois, 
340 U.S. 5 L. Ed. ’ 


Panitz v. District of Columbia, 74 U. S. App. D.C. 
84, 122 F. 2d 61 


* Smoot Sand and Gravel Corporation v. District of 
olumbia, 8. App. D.C. 292, 261 F 2d 758... . . 24,25 


* CASES chiefly relied upon are marked by asterisks. 
STATULES CITED 


District of Columbia Income and Franchise Tax Act of 1947, 
as amended, 61 Stat. 328, ch. 258. 


Section 4(h), Title I , . 380, 32, 38 
Section 1, Title I . 

Section 2(a), Title I 30 
Section 2(b), Title I 3 33 
Section 2(b)(13), Title DI 38 
Section 2, Title VI 30 
Section 1, Title X 31, 33, 37, 38 


Section 2, Title X. . . 31 


Act of May 3, 1948, 62 Stat. 206, ch. 246 2. + 32,33, 34, 40 


District of Columbia Code, 1961 
Section 47-1551c(h)......-.- 
Section 47-1557. ... 

Section 47-1557a(a).... 


Section 47-157la.... 


iv 
Section§G7—toSOhn 2 ce oj; © emi elev 
Section 47-1580a........- 


Commissioners' Regulations, as amended, August 6, 1953: 


Section 10.2 (c)(1)(a).. 2 ee ee ee ee we ww ee 51, 52, 55 


Commissioners' Regulations, as amended, July 14, 1961: 50 
MISCELLANEOUS AUTHORITIES CITED 
Senate Reports: 
Report Number 1042, 80th Congress, 2d Session. . . 
House Reports: 


Report Number 1792, 80th Congress 2d Session... 


al 
IN THE 


UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


—<—<—_—_— 


Nos. 17017 & 17018 


DISTRICT OF COLUMBIA, 
Petitioner, 
v. 
GENERAL MOTORS CORPORATION, 


Respondent. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This is a proceeding to review decisions of the District of Columbia 
Tax Court, based upon its findings of fact and conclusions of law, which 
declared partially erroneous assessments made by the District of Columbia 
against General Motors Corporation, Inc., for District of Columbia franchise 


taxes for the calendar years 1957 and 1958, and which ordered a re nd to 


be made to General Motors Corporation in the amount of $193, me | for 
gf 


the calendar year 1957, and $123, 199. 83 for the calendar year 195 


(J.-A. 484, 519, 520). 


2 
Petitions for review were filed on March 28, 1962 (J.A. 568). 
The jurisdiction of this Court is invoked pursuant to the provisions 
of Section 1, Title XV, Article I of the Act of July 16, 1947, 61 Stat. 328, 
ch. 258 (Section 47-1593, D. C. Code, 1951) and Sections 3 and 4, 
Title IX of the Act of August 17, 1937, 50 Stat. 673, ch. 690, as added by 


Section 8 of the Act of May 16, 1938, 52 Stat. 371, ch. 223; and as amended 


by Section 5 of the Act of July 26, 1939, 53 Stat. 1108, as amended by 
Section 3 of the Act of July 10, 1952, 66 Stat. 543, ch. 649 (Sections 47- 


2403 and 47-2404, D. C. Code, 1961). 


STATEMENT OF THE CASE 

These cases involve the question of the liability of respondent, 
General Motors Corporation, to the District of Columbia for District 
corporation franchise taxes for the years 1957 and 1958. The assessments 
of corporation franchise taxes against respondent were made by the District 
on the basis of the Commissioners' regulations promulgated August 6, 1953, 
under the District of Columbia Income and Franchise Tax Act of 1947, 
as amended. The District of Columbia Tax Court rejected the regulations, 
refused to apply them, and substituted therefor a "formula" devised by it, 
and consisting of multiple factors of property, payroll, and sales, which 
resulted in reducing the tax liability of respondent to approximately one- 


third of that assessed against it. 


3 
The facts are not in dispute. They were the subject of detailed 


stipulations between the parties, together with additional evidence intro- 


duced at the trial before the Tax Court. The foliowing recitation of facts 


is only a summarization of the detailed evidence introduced in these 
consolidated cases. 

General Motors Corporation's principal Ponies is the manufacture 
and sale of automobiles, trucks, and other types of motor vehicles, parts 
and accessories therefor and engines. It does not conduct any manufacturing 
or assembling operations in the District. It does sainrin in the District 
both offices and personnel for the conduct of its business activities, in- 
cluding selling and promoting the sale of its various products (J.A. 399). 

In addition to its central management staifs, respondent is organized 
into a number of divisions, not separately incorporated. These divisions, 
although centrally controlled, operate substantially independently of one 
another and are concerned with the manufacture, assembly and/or sale of 
one or more of respondent's products (J. A. 400). Respondent's methods 
of doing business and selling and distributing its products through its 
several divisions and offices hereinafter described are the same through- 
out the country, including the District of Columbia (J. A. 400). 

Respondent's Car Divisions are Pontiac, Buick, Chevrolet, Olds- 
mobile and Cadillac. Four of these divisions, parei Pontiac, Buick, 


Oldsmobile and Chevrolet operated both in the District and elsewhere in 


4 
substantially identical manner in respect of the activities of the divisions 
related to the promotion and sale of automobiles and parts and accessories 
(J.A. 400, 410, 411, 416). 

During the years 1957 and 1958, Pontiac Division had four Pontiac 
dealers in the District of Columbia; Buick Motor Division had four Buick 
dealers in the District; Oldsmobile Division had five Oldsmobile dealers 
in the District; Chevrolet Motor Division had five Chevrolet dealers in the 
District, and Cadillac Motor Car Division had a distributor in the District 
which distributor was also a retail Cadillac dealer. The products manu- 
factured by these divisions were sold, with certain exceptions not material 
here, only to ‘authorized dealers" or in the case of Cadillac, to 
“distributors” under contract with respondent (J.A. 409, 410, 411, 416, 432). 


See also Exhibits 2-B and 3-C to Facts Stipulation. 


1/ 
Each dealer— in respondent's products in the District has executed 


a "selling agreement” with respondent, which agreement contains a detailed 
recitation of the terms and provisions by which respondent will make avail- 
able to the dealer its products and the dealer will, in turn, sell them to the 
public. The agreement provides, inter alia, for the submission to respondent 
by the dealer of orders for respondent's products, delivery of such products 


to the dealer by respondent, the price to be paid for the products as 


7/7 The word "dealer" includes Cadillac "distributors." 
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established by respondent, the authority of the dealer to sell the products 
and to return parts and accessories, and the right in respondent to select 
the distribution point and mode of transportation of the products ordered 
by a dealer. : 

The agreement requires the dealer to maintain a satisfactory place 
of business and provides that once the dealer “is established in facilities 
and at a location mutually satisfactory to dealer and [respondent] dealer 
will not move to or establish a new or different location, pranch sales 
office, branch service station, or place of business including any usedt 

car lot or location without the prior written approval of [respondent]. ™ 
The agreement provides that a dealer will meet respondent's s standards 

or capital and net worth and that the dealer, upon execution of the agree- 
ment, will establish "its own net working capital and net worth in the 
respective amount and form specified by [respondent]." 

The dealer is required to use and keep up to date a satisfactory 
uniform accounting system as specified by respondent and to furnish 
respondent each month complete and accurate financial and operating 
statements. The dealer is required to permit respondent to examine its 
accounts and records and must provide satisfactory sales performance 
and render satisfactory service to purchasers of respondent's products. 


The dealer is also required to maintain adequate staffs of personnel and 


records and, in addition, ie specifically charged with the responsibility 
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of carrying in stock an adequate number and assortment of parts and 


accessories. 

The dealer must erect signs, as specified in the agreement, in- 
cluding such signs as are necessary to properly advertise the dealer's 
business on a basis mutually satisfactory to both respondent and the 
dealer. Advertising of respondent's products is provided for in the agree- 
ment, and provision is made for termination of the agreement for failure 
on the part of the dealer to comply with its terms. Detailed provisions 
are contained in the agreement concerning the effect of a termination 
thereof, including assistance by respondent under certain circumstances 
in connection with disposal of the dealer's premises (J.A. 430-433). See 
also Exhibits 2-B and 3-C to Facts Stipulation. 

For administrative convenience, the car divisions have divided 
the country into a number of “regions, * each of which is divided into a 
number of "zones." The District of Columbia is included in a region as 
well as in a zone for purposes of the activities of each of the car 
divisions (J.A. 400). 

With the exception of Cadillac, the activities of these four car 
divisions are, both in the District and elsewhere, as follows: 

The region is supervised by a regional manager who directs the 


activities of his own particular region. In addition, each zone has a 
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manager who is directly in charge of the zone and responsible for the over- 
all activity of the zone office. The zone manager has an assistant who 
spends approximately 50 o/o of his time contacting the various dealers in 
his zone, the remaining 50 o/o of his time being spent working in the zone 
office. Periodic visits to the various dealers located in the zone are made 
by the zone manager and his assistant. Such visits are mak for the purpose 
of: | 

1. working with and advising the various dealers concerning 
market opportunities; 

2. promoting the sale of promotional literature; 


3. maintaining dealer interest in various items that will help 


and aid in the retail sales of automobiles by dealers (J.A. 402, i 


Facts Stipulation pp. 3-4). 

The zcne also has a number of District managers who are responsible 
for the above-enumerated activities, and these managers are directly 
assisted and supported by the zone manager, the assistant zone manager, 
and certain other zone department heads. The business management 
manager is also a member of the zone organization and spends approxi- 
mately 75 o/o of his time visiting the various dealers within the zone. His 
primary duty is to assist the various dealers within the zone in making 


their operations more profitable. 
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In order toiplan production schedules so that these schedules will 
correspond to the public's demand for automobiles, trucks, parts and 
accessories, respondent requires its dealers to submit a 10-day anda 
90-day projection of automobile and truck requirements. Included in these 
projections are reports of sales and monthly financial statements. Such 
financial statements are forwarded to Division Headquarters for analysis. 
They are also analyzed locally by the zone business management manager and 
the zone manager so that any weakness in the dealers' operations may be 
ascertained when compared with general dealer averages. If a weakness 
is discovered, the district manager is required to discuss it with the dealer 
involved and to suggest means by which the weakness may be corrected. 
By reason of the above-mentioned reports, the central management staff 
is always informed of general deal averages and is therefore in a position 


at any time to give to any dealer who is experiencing difficulty advice and 


assistance on every phase of his business (J. A. 407, 408Facts Stipulation 


p. 8, 10). 

The business management manager also analyzes dealers’ business 
procedures and activities and, as a result of such analyses, suggests 
changes or remedial action whenever he feels it necessary or advantageous 
to the dealer to do so. If changes or remedial action become necessary, he 
advises the district manager of the changes or remedial action that should 


be taken in order to strengthen the dealership. The actual suggestions 
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are generally put forth by the district manager who regularly contacts the 
dealers. Included in the zone staff is a parts and service manager who 
maintains a constant check with the various dealers within the zone anc 
makes suggestions and recommendations to them in regard to their service 
facilities. In addition thereto, he maintains a check on the supply of parts 
that the individual dealer keeps on hand. Promotion of service for both 
new and used car dealers is another of the activities of the parts and 
service manager (J.A. 400-409). 

In addition to the regular visits and contacts referred to above, the 
various zones receive visits from the general manager, the general sales 
managers, the assistant general sales managers, and from the regional 
managers. The purpose of the visits of the higher echelon personnel, as 
they relate to the several divisions, is to provide assistance and advice to 
dealers. The activities described above constitute a very distinct and 
definite form of sales promotion to aid the dealers in the various zones in 
attracting the retail customers, which in turn result in sales by respondent 
(J. A. 408). 


As a result of retail sales by dealers to customers, orders for 


respondent's products flow automatically to respondent (J. A. 409-410). 


Chevrolet, in addition to the general administrative organization 
described above, maintains a regional office in the District. Working out 


of this office is a fleet manager whose main assignment is to contac 
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national and local fleet owners, to supply them with technical information, 


and to promote fleet orders which are placed with local retail dealers 


(J.A. 411, 412). Generally, fleet orders come from large commercial 


users as well as from municipalities and states. The fleet manager 
assists the dealers in the preparation of bids and assists the fleet users in 


the preparation of specifications. 
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Such ea aiso relate to the sale of Chevrolet trucks and 
related products (J.A.). This type of aid to both dealer and buyer results 
in large fleet orders flowing to Chevrolet. 
Cadillac Motorcar Division has its headquarters in Detroit ane 
unlike the other car divisions, its products are m erchandised princi- 
pally through distributors who, in turn, appoint dealers and perform 


other functions similar to those performed by the zone offices of the 


other car divisions (J.A. 414). 


Automobiles, trucks, and their related parts and accessories 


are sold only to "authorized dealers and distributors, " except that some 
such items are sold directly to respondent's employees, to the United 
States Government, to some political subdivisions such as cities and 
states, to port authorities, to foreign diplomats, to end product manp- 
facturers for incorporation into their products, and to a small number 
of factory branch dealerships (J.A. 432-433). The zone office, afte 
having received such orders, processes and forwards them for acceptance 
or rejection to a plant located outside the District. Here, after the 
order is accepted, they are filled and shipped f.0.b. from the plant iby 
common carrier directly to the ordering dealer's place of business ' 
(J. A. 406). 

The General Motors Corporation Truck and Coach Division sales 


organization also operates through a system of "regions" and "'zones" 
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very similar to the car divisions. In 1957 and 1958 there was within 
the District of Columbia one GMC truck dealer, who handled light, 


medium, and heavy-duty trucks. Usually about once a month, this dealer 


is contacted by a heavy-duty truck manager (corresponds to a district 


manager), who assists the dealer with advice on selling and dealership 
managements, and the dealer, and sometimes his customers, with 
advice on specifications, equipment and special applieations required by 
such customers. | Each month the manager prepares a report upon which 
is contained data relating to the operations of the truck dealer. The 
report is analyzed by the zone office and any resulting suggestions are 
passed back to the dealer through the heavy-duty truck manager (J. A. 
422-423). 

Coach sales are solicited and promoted by district representatives 
who are located in various parts of the country. During the tax years 
involved, the coach division representative made regular calls in the 
District, where he contacted customers, the principal ones being D. C. 
Transit, Gray Line, Safeway Trails, and Trailways of New England. 

His activities included the solicitation and promotion of coach sales to 
the foregoing customers. This representative makes quotations to other 
District customers on the basis of price and terms, but factory orders 
for coach products are signed on behalf of the customer at the customer's 


office, and then signed by the respondent's representative, subject to 
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acceptance or rejection by the divisional general manager in Pontiac, 
Michigan. Coaches are made to order and are not kept in stock. Deliver- 
ies are generaliy made f.o.b. factory and shipped by common carrier, 
with the exception of Gray Line which picks up their coaches at the 
factory. A parts representative contacts customers in the District and 
advises them on maintaining adequate inventories and related matters. 
Customers are supplied with a parts catalpg and ordinarily parts orders 
are mailed directly to a New Jersey warehouse. Billings are made from 
the warehouse, and sales are ordinarily made on open account. There 
is a service representative who contacts District customers and advises 
them in accordance with their service needs. Technical and engineering 


personnel from the factory in Michigan visit customers when new models 


are giving trouble and require attention beyond that provided by the 


service representative (J. A. 433-427). 

During the tax years involved, respondent maintained in the 
District a Government Sales Section which carried on certain liaison 
activities related to the purchase of trucks and passenger car vehicles 
by Federal Government agencies, including the military. 

The prime function of the District office was to call on procure- 
ment agencies, including purchasing agents and specification writers 
to ascertain the Federal Government's buying plans and to see that 


respondent's Detroit office was included as a supplier when invitations 
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to bid were sent out by the Federal Government. This office was staffed 
by two contact men, three clerk-stenographers and one chauffeur. In 
addition to this permanent staff, the director of the Government Sales 
Ditenct 

Section, whose headquarters were in the-Distriet, spent approximately 
one-half of his time in the District contacting various governmental 
officials about procurement and related matters. Invitations to bid on 
motor vehicle requirements were generally received and processed at 
respondent's Detroit office. However, on occasion, a representative 
from the District office of the Government Sales Section would pick up an 
extra copy of an invitation to bid and forward the bid to Detroit. Respond- 
ent rents to the White House and other top level governmental offices in 
the District approximately 31 Cadillac automobiles (J. A. 433-435). 

United Motors Service Division, which distributes at wholesale 
certain parts and accessories, maintained a zone office in the District 
during 1957 and throughout June 30, 1958, when the office was removed 
to Silver Spring, Maryland. The zone office had seven merchandising 


representatives who traveled with salesmen of the wholesalers calling 


on retailers. These merchandisers are not assigned specific territories, 


but work where the demand occurs. Their job is mainly preeurement- 


and they do not take orders as such. The agreement between United 
Motors Service Division and the wholesaler is the subject of a short, 
written contract, a copy of which is attached as Exhibit 4-D to the Facts 
Stipulation (J. A. 446-450). 
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The A.C. Spark Plug Division, in addition to military type manu- 
facturing activities, is engaged in the manufacture of automotive parts 
such as spark plugs, oil filters, fuel pumps, speedometer cables, air 
cleaners and elements, and hydraulic lifters. These products are sold 
by the division primarily to two types of customers: (1) warehouse dis- 
tributors, and (2) national accounts, such as oil and tire companies. 
The lowest administrative office of the division is the Regional Office, 
out of which operate personnel whose function it is to promote sales of 
the division's products through sales meetings, sales contests, displays 
and merchandising programs. Personnel of the division also solicit 
orders from jobbers, jobber fleet operators, fleets and dealers (J. A. 
450-453). 

The Cleveland Diesel Engine Division, the Detroit Diesel Engine 
Division, and the Allison Division all maintained offices in the District 
during the years 1957 and 1958. The function of these offices was to 
provide liaison between respondent and certain governmental agencies 
that were interested in the procurement of defense materials (J.A. 442, 
444, 438). 


The Business Research Staff, the Patent Section, General Motors 


Overseas Operations Division, and the General Motors Public Relations 


Staff each maintained an office in the District (J. A. 456-458, 462-464). 


The function of Motors Holding Division, which had an office in 
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the District from January 1, 1957, through May 1959, is providing tempo- 
rary capital financing for dealerships which are establishing, reorganiz- . 
ing, or expanding (J.A. 460). If a new dealer is accepted for financing, 
the dealer is required to provide at least 25 per cent of the total required 
capital, receiving therefor nonvoting stock in a cnrporation organized 
for the purpose, and Motors Holding provides the balance, half for voting 
stock and half for interest-bearing notes. During the period of Motors 
Holding's investment, it holds all the voting stock and nominates a 
majority of the directors. The dealer, however, operated the business, 
subject only to such control as Motors Holding deems necessary to pro- 
vide security for its investment. During 1957 and 1958 there were four 
dealers in the District of Columbia who were being financed under the 
Motors Holding plan (J.A. 460-461). 

An automobile show for all makes of automobiles is held annually 
in the District, and is participated in by District of Columbia General 
Motors dealers. Respondent actively participates in the show through 
organizing and setting up dealer's displays and, also, by supplying per- 


sonnel to explain and describe respondent's exhibits (J... 408-409). 


The expenditures for natiqnal and local advertising of all kinds 


for the promotion of the sale of respondent's products, including maga- 
zines, newspapers, radio and TV having a circulation in and directed 


to or emanating within the District of Columbia, are estimated to have 
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aggregated $144, 000, 000 in 1957 and $137, 000, 000 in 1958 (J.A. 431, 
432). 
It was stipulated in essence by petitioner and respondent that the 
District, in determining those sales made by respondent during the years 


1957 and 1958 which, for purposes of the District's regulations of August 6, 


1953, were to be considered "District sales, "included in the numerator 


of the apportionment formula, as ‘District Sales’ those sales which the 
Finance Officer determined to be the total sales by all of petitioner's 
divisions to District customers in which the goods aot purchased by 
customers in the District and shipped into the District to such customers 
during the taxable years involved. Petitioner and respondent agree that 
the Finance Officer (subject to the exceptions in eeaerant 11 of this 
stipulation” ) correctly determined the amount of sales as aforesaid, 
except that petitioner does not hereby concede or agree that the deter- 
mination of the Finance Officer as to the deficiencies in tax assessed 
against petitioner was or is correct." , 

The sales to which the stipulation refers and which were a (ea 


mined by the District to be "District sales, '' as corrected in accorcance 


with the stipulation, are for each of the tax years identical in amount with 


@ exceptions relate to a. further stipulation between the parties 
that, because of an error in information furnished the District by 
General Motors, certain sales were erroneously included by the 
Finance Officer as "District sales." 
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the amount of "District sales" as found by the Tax Court based upon the 
formula it devised. 

Respondent's total sales of goods delivered to customers within 
the District were $37, 185, 704 for the year 1957 and $32, 542, 519 for the 
year 1958, which figures also represent sales determined by the Finance 
Officer to be "District sales."" (J. A. 467-469 petitioner's Exhibit 3, 
Number Stip. par. 9, 10, and 11; exhibits 3-C and 4-D as attached to the 
Number Stipulation.) Respondent's total sales everywhere were 


$9, 461, 855, 874 for the year 1957 and $7, 853, 393, 381 for the year 1958. 


(J.A. 466-467 petitioner's Exhibit 3, Mimbers stip., par. 5.) 


Respondent's net income derived from its business c@nducted 
both within and without the District was $1, 312, 092, 839 in 1957 and 
$653, 396, 893 in 1958. On January 29, 1962, the Tax Court rendered its 
decisiorsbased upon its finding of fact and conclusions of law which 
declared partially erroneous the assessments made by the District 
against respondent for District franchise taxes for the calendar years 
1957 and 1958. 

The total tax and interest paid by respondent for the year 1957, 
including the amount assessed as a deficiency, was $308,163.50. The 
Tax Court, using ite multi-factor formula, reduced this amount by 
$193,850, holding that the total amount due the District was only 
$114, 896.54, and ordered a refund to be made to respondent of the over- 


payment. For the year 1958 the total amount assessed and paid! by 
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respondent was $180,829.33. The Tax Court, based upon its “formula”, 
concluded that respondent owed only $57, 629.50, and ordered a refund to 
be made to respondent of the difference amounting to $123, 199.83 plus 
interest (J.A. 515-520). 

On February 5, 1962, heDisteict tiled a Motion to Amend the 
Tax Court's Findings of Fact and Opinion. On February 13, 1962, the 
District filed a Motion to Vacate Decision in Favor of General Motors 
and for Entry of a Decision in Favor of the District, and also on the 
same date filed a Motion to Strike Portions of the Court’ s Opinion and 


Appendices A, B, and C to the Opinion. -General Meters, on February 14, 


. he idee ind <2, 
1962, filedcan Opposition to the Distriet's Motion to Amend the Tax 


Court's Findings of Fact and Opinion. On February 23, 1962, General 
Motors filed two additional Motions in Opposition as follows: 

1. A Motion in Opposition to the District's Motion to Vacate 
the Decision in Favor of General Motors and for Entry of a Decision in 
Favor of the District, and : 

2. A Motion in Opposition to the District's Motion to Strike 
Portions of the Court's Decision and Appendices A, B, and C te the 
Opinion which were attached to the Opinion of the Tax Court. 

The Tax Court on February 27, 1962, in answer to all motio 


filed by both parties, and on its own motion, filed an order amending its 


Findings of Fact and Opinion and in the same order denied the motions 
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of General Motors in part, and denied the District's motions. There- 


after, on March 28, 1962, the District appealed to this Court. 


SUMMARY OF ARGUMENT 


Respondent General Motors Corporation is a corporation which 
manufactures and sells tangible personal property, and is actively and 
extensively engaged in "trade or business” in the District selling its 
products to District of Columbia customers. 

Because of its District activities, respondent is liable to District 
corporation franchise tax under the Income and Franchise Tax Act of 
1947, as amended, based upongso much of its net income as is fairly 
attributable to its District "trade or business" or is from District sources. 
Respondent's sales of its merchandise to District customers clearly 
resulted in the receipt by it of income from District sources. That 
income is taxable in full. The "trade or business" of respondent and 
its income from District sources are so closely associated as to be 
consistent in these cases, one with the other. 

Respondent's contractual arrangements with its franchised 
dealers in the District, by which the dealers are authorized to sell 
respondent's merchandise, and respondent's financial arrangements with 
new “dealers”, whereby respondent holds all of the voting stock of the 


dealer and appoints a majority of the dealer corporation's board of 
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directors, constitutes respondent itself an active seller of merchandise 
in the District through fixed locations. 

The franchise taxes assessed by the District against respondent, 
based upon the sales formula employed in the Commissioners” Pegu- 
lations of August 6, 1953, as amended in July, 1961 were poecee | 
The Commissioners" regulations of August 6, 1953, have the consistent 
approval of this Court. The July 1961, amendments to those regulations 
provide the formula which this Court said, in its Gallant opinion, was 
required. The Tax Court erred in refusing to follow the decisions of 
this Court holding the Commissioners’ regulations valid, and erred 
further in substituting for such regulations a "formula" for the apportion- 
ment of respondent's income, which formula, in fact, constitutes a 
"regulation" inconsistent with the Franchise Tax Act and inconsistent 
with the opinions of this Court upon it. 

The Tax Court's "formula" employing multiple factors of prop- 
erty, payroll and sales for the apportionment of respondent's income 
constitutes an entirely new method for the imposition of corporation 
franchise taxes. That "formula" bears no relationship whatsoever to 
the Commissioners' regulations and is completely at variance with them. 
Moreover, it ignores the requirements of the statute that a tax is to be 


assessed against income from District sources. The income of 


3/ Except as modified by the stipulation of the parties. 


22 
respondent represented by its sales to District customers was, in its 


entirety, income from District sources which, according to statute, is 
taxable in full as such. The Tax Court, through the use of its "formula," 
has substantially reduced that income making the reduction exempt from 
tax. 

The July 1961 regulations of the Commissioners constitutes the 
only legal apportionment method for determination f the income of 
respondent subject to District franchise tax. The Commissioners" 
regulations are not "retroactive." In no sense do they change the 
method for apportionment in effect during the tax years here involved 
but merely implement past regulations. The application of these regu- 
lations to respondent results not only in fairly taxing respondent's income 
from District sources, but also results in fairly taxing the results of 
respondent's “trade or business" in the District of Columbia. Certainly, 
since respondent is subject to a tax upon its income from District 


sources, as the statute requires, and since the income so taxed by the 


District represents respondent's income from District sources, respond- 
ent has no basis for complaint. The application of the District's regu- 
lations in this case results in no greater tax than the minimum for 

which respondent was liable. To reduce that tax, as does the Tax Court's 
formula, is to exempt respondent from tax which the Act says it shall pay. 
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The Tax Court's refusal to apply the Commissioners’ regulations 


was clearly erroneous. Its decisions ought to be reversed with directions 


from this Court to affirm the assessments against respondent for the 


years 1957 and 1958. 


STATEMENT OF POINTS 

1. The District of Columbia Tax Court erred in refusing to 
apply, and in holding invalid and inapplicable, the July 14, 1961, Conl- 
missioners’ regulations, and erred further in devising and applying a’ 
“formula” consisting of the elements of property, payroll and sales nbt 
authorized under decisions of this Court or the regulations of the 
Commissioners. 

9. The District of Columbia Tax Court erred in reducing valid 
assessments of franchise taxes against respondent and in employing a 
“formula” which, contrary to the assessments, resulted in the exemption 
of respondent from tax upon income clearly from District sources nee 
clearly representing the results of its "trade or business" in the District. 

3. The District of Columbia Tax Court erred in considering 


material not a part of the record in this case. 
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ARGUMENT 
I 
The Commissioners’ formula of sales, as employed 
in their regulations, is valid and applicable to a 
determination of the income of respondent subject 
to District franchise tax. #2 
In its opinion the Tax Court declared that respondent cannot be 
taxed in accordance with the formula of sales as prescribed in the Com- 
missioners' regulations. It based its conclusions upon the premise that 
respondent's income is from sources within and without the District of 
Columbia; that its "trade or business" involves manufacturing as well 
as selling, and that the net income therefrom is earned by both 
activities (J.A. 490-498). 
The legality of the Commissioners’ regulations which employ a 
sales formula for the apportionment of the income of a selling corporation 
or unincorporated business engaged in trade or business both within and 


without the District has been well established by the numerous decisions 


of this Court upon the subject, including Panitz v. District of Columbia, 


74 U.S. App. D.C. , 284, 122 F. 2d 61; Eastman Kodak Company v. 


District of Columbia, 76 U.S. App D. C. 339, 131 F. 2d 347; 
Lever Brothers Co. v. District of Columbia, 92 U.S. App D. C. 147, 
204 F. 2d 39; Smoot Sand and Gravel Corporation v. District of Columbia, 


104 U.S. App. D.C. 292, 261 F. 2d 758; and District of Columbia v. 
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Gallant, 110 U.S. App. D. C. 202, 290 F. 2d 745. All of these cases, 
and others, affirmed the apportionment of income for District franchise 
tax purposes on the basis of sales. In fact, according to the recollection 
of counsel for the District, there have been, since the 1953 landmark 
decision in Lever Brothers, to the present time only four decided cases 
in this Court, exclusive of thepresent one, involving consideration of the 
Commissioners’ regulations for apportionment of income based upon sales. 
Of these, one, District of Columbia v. Radio Gaeanon of America, 
98 U.S. App. D.C. 119, 232 F. 2d 376, was brought by the District and 
involved the applicability of the Commissioners' August 6, 1953, reguia- 
tions to events occurring before their adoption. The remaining cases, 
namely, Smoot Sand and Gravel Corporation , supra, District of Columbia 
v. Evening Star Newspaper Company, 106 U.S. App. D.C. 360, 273 F. 2d 
95; and Gallant, supra, involved questions concerning the legality of the 
Commissioners' regulations. In none of these cases were the regulations 
held to be improper insofar as their approach to apportionment is concerned. 
In fact, the Smoot | case involved activities substantially identical to those 


presented on the present appeals. The latest Gallant decision by this Court, 


U.S. App. D.C. : F. 2d , decided June 28, 1962, 


reaffirmed the premise of apportionment which the Tax Court here 
rejects. The businesses involved in these cases were a Cross section of 


commercial activities. Respondent's business, except in its details, 
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presents nothing new. If the Tax Court's theory is correct in the cases at 
bar, then a great many of the pertinent decisions of this Court must be 
ignored. While the Tax Court does not say so in so many words, there is 


a strong suggestion by it that several cases decided by this Court on the 


subject are in error. Indeed, at one point (footnote 13, J.A. 497), it is 


categorically stated that this Court "evidently overlooked the mandate of 
the statute." 

It is not the purpose of this brief, nor is it necessary, to discuss 
or argue the merits or demerits either of the "formula" devised by the 
Tax Court or of any other "formula" employed for the purposes of 
apportioning income. As this Court is well aware, apportionment formulas 
and their application vary throughout the United States, and the fact that 
they vary does not make one formula right and another formula wrong. 

The question is not the desirability of one approach to apportionment as 
against another, but simply whether the District's formula is a valid one. 
This Court has so stated. 

It is obvious, nevertheless, that the Tax Court's "formula" presents 
questions. The use of payroll, for example, without relating it specifically 
to "trade or business," as, for instance, the salary of a lobbyist before 
Congress, may well raise the question whether payroll in gross may be 
used for purposes of apportionment. The use of property in gross presents 


similar questions. Is an unused warehouse to be taken into account simply 
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because it is property, and if so, to what extent? Is the place where the 
property is located the criterion for assignment of it in the “formula” 
whatever may be the contribution of that property to the corporation's 


business activities ? 


And in the case of "payroll", is the payroll to be assigned simply 


to the place where the employee is stationed even though his activies range 
far beyond the place in which he has his office. This Court noted that 
problem in District of Columbia v. Southern Railway Company, 107 U.S. 
App. D.C. 285, 277 F. 2d 84, when it rejected the District's contention 
that the expenses of the company in the District of Columbia were properly 
taken into account by the District in apportioning the company's income for 
purposes of District tax. If Southern Railway Company was correctly 
decided, under what premise can it be said that all the property and all 
the payroll of General Motors Corporation outside the District is to be 
eliminated from consideration in determining the portion of the income 

of the corporation which is the result of its trade or business in the District 
or represents income from District sources? If it was improper for the 
District to use the expenses of Southern in the District (and payroll is 

an expense) for the determination of Southern's District tax liability, is 

it not equally improper to ascribe all of General Motors Corporation's 


payroll outside the District to a tax situs outside the District ? 
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It is precisely for these reasons that this Court and the Supreme 
Court in similar types of decisions, has stated that reasonableness, not 
exactness, in apportionment is all that is required. Cf. International 
Harvester Co. v. Evatt, 329 U.S. 416, 91 L. Ed. 390, 67S. Ct. 444. 
It can hardly be denied that on the basis of this Court's decisions and 
applicable decisions of the Supreme Court, the District's approach to 
apportionment, based uponjmles, is a valid approach. In fact, preciseness 
is present under the District regulations to a far greater degree than that 
which was considered in some of the Supreme Court decisions. See 
Department of Treasury of Indiana v. Wood Preserving Corporation, 
313 U.S. 62, 85 L. Ed. 1188, 61S. Ct. 885; International Harvester 
Company v. Department of Treasury, 322 U.S. 340, 88 L. Ed. 1313, 
64 S. Ct.1019; Hump Hairpin Manufacturing Co. v. Emmerson, 258 U.S. 


290, 66 L.Ed. 622, 42 S. Ct. 305; Norton v. Department of Revenue 


of Illinois, 340 U.S. 534, 95 L. Ed. 517, 71S. Ct. 377. 


As applied in these cases, the Tax Court's “formula” emphasizes 
that "Income" is earned, not where products are sold for a profit, but 
where the greatest amount of property and payroll are employed, although, 
without qiestion, ‘no "income" whatsoever could be earned unless the 
products of the company are sold. Parenthetically, it may be noted that 
the District's taxing act, as well as the Federal income tax acts, are 


directed to realized income. The federal income tax is not assessed 
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upon the basis of property and payroll; neither is the District's. If income 


is earned by the application of property and payroll, then, perforce, a 


tax in some amount is payable irrespective of sales. Of course, this is 
fallacious because no one would suggest that there is anything to be 

apportioned for tax purposes until "income" in the taxing sense has been 
realized, and in the case of personal property, realization of income is the 
consequence of selling the property for more than it con you. That the premise 
of theDistrict's formula is sound can be no better emphasized than by a 
quotation of a part of the concurring opinion of Mr. Justice Rutledge in 
International Harvester Co. v- Department of Treasury, supra, wherein 

he stated: 


"yf in this case it were necessary to choose between 
the state of origin and that of market for the exercise 
of exclusive power to tax, or for requiring allowance 
of credit in order to avoid the cumulative burden, in my 
opinion the choice should lie in favor of the state of 
market rather than the state of origin. The former is 
the state where the goods must come in competition with 
those sold locally. It is the one where the burden of the 
tax necessarily will fall equally on both classes of trade. 
* * *If therefore choice has to be made, whether as a 
matter of exclusive power to tax or as one of allowing 
credit, it should be in favor of the state of market or 
consumption as the one most certain to place the same 
tax load on both the interstate and competing local 
business. * **." 
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Section 2; Article I, Title VII of the District of Columbia Income 
and Franchise Tax Act of 1947 (Sec. 47-1571la, D.C. Code, 1961) 
imposes a tax at the rate of five percentum upon the taxable income of 
every corporation, whether domestic or foreign, except those expressly 
exempt under the Act, ''For the privilege of carrying on or engaging in 
any trade or business within the District and of receiving income from 
sources within the District, * * *." 

Section 4(h), Article I, Title I of this Act, (Sec. 47-1551c(h), 
D.C. Code, 1961) as originally enacted in 1947, defined the words 
"trade or business" to include "the engaging in or the carrying on of any 
trade, business, profession, vocation or calling, or commercial activity 
in the District of Columbia; * * *," 


Net income, by Section 1, Article I, Title I of the Act, (Sec. 


47-1557, D.C. Code, 1961) is defined to mean the gross income of a 


taxpayer less certain deductions permitted under Article I. Gross income 
is stated in Section 2(a), Article I, Title III of the Act (Sec. 47-1557a (a), 
D.C. Code, 1961) to include: 


“* * * income derived from any trade or busi- 
ness or sales or dealings in property, whether real 
or personal, other than capital assets as defined in 
this article, growing out of the ownership, or sale of, 
or interest in, such property; also from rent, royalties 
interest, dividends, securities, or transactions of 
any trade or business carried on for gain or profit, or 
gains or profits, and income derived from any source 
whatever.’ 


? 
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Section 1, Article I, Title X of the Act (Sec. 47-1580, D.C. Code, 


1961) states that it is the purpose of that article to impose "(2) a franchise 
tax upon every corporation and unincorporated business for the privilege 
of carrying on or engaging in any trade or business within the District 

and of receiving such other income as is derived from ‘sources within 

the District; * * *."" That section also provides that: : 


“The measure of the franchise tax shall be 
that portion of the net income of the corporation and 
unincorporated business as is fairly attributable to 
any trade or business carried on or engaged in within 
the District and such other net income as is derived 
from sources within the District.” 


Section 2, Article I, Title X of the Franchise Tax Act (Sec. 
47-1580a, D.C. Code, 1961) provides for apportionment, for District 
tax purposes, of income derived by a corporation engaged in business 
both within and without the District of Columbia. In such cases, Section 2 
states that: 


‘Where the net income of a corporation or 
unincorporated business is derived from sources 
both within and without the District, the portion 
thereof subject to tax under this article shall be 
determined under regulation or regulations pre- 
scribed by the Commissioners. The Assessor is 
authorized to employ any formula or iormulas pro- 
vided in any regulation or regulations prescribed 
by the Commissioners under this article which, in 
his opinion, should be applied in order to properly 
determine the net income of any corporation or 
unincorporated business subject to tax under this 
article." 
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Rv the Act of May 3, 1948, 62 Stat. 206, ch. 246, Congress 
amended the District of Columbia Income and Franchise Tax Act of 
1947, insofar as it relates to the imposition of a franchise tax on corpo- 
rations engaged in business within the District of Columbia. The amend- 
ments were, however, restricted to exempting or excluding, “under 


Specific conditions, from taxation under the 1947 Act, income derived 


from the sale of tangible personal property. By these amendments the 


Congress excluded from the definition of the words "trade or business, " 
as used in Section 4(h), Article I, Title I of the Act: 


(1) Sales of tangible personal property whereby 
title to such property passes within or without the 
District,: by a corporation or unincorporated business 
which does not physically have or maintain an office, 
warehouse, or other place of business in the District, 
and which has no officer, agent, or representative 
having an office or other place of business in the 
District, during the taxable. year; or 


'(2) Sales of tangible personal property by a 
corporation or unincorporated business which does 
not maintain an office or other place of business 
in the District and which has no office, agent, or 
representative in the District except for the sole 
purpose of doing business with the United States, 
but such corporations and unincorporated businesses 
shall be subject to the licensing provisions in title 
XIV of this article." 


"For purposes of this proviso, the words ‘agent’ 
or ‘representative’ shall not include any independent 
broker engaged independently in regularly sbliciting 
orders in the District for sellers and who holds him- 
self out as such." 
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In addition, the Act of May 3, 1948, added to the exclusions 
from gross income, as set forth in Section 2(b), Article I, Title Ill, of the 
Act: | 


(13) Income derived from the sale of tangible 
personal property to the United States by corporations 
and unincorporated businesses having their principal 
places of business located outside the District, which 
property is delivered from places outside the District 
for use outside the District: Provided, however, that 
the taxpayer shall furnish to the Assessor a statement 
in writing of the amount of gross sales so made and, 
if required by the Assessor, a list of the names of 
the agencies of the United States through which such 
property was sold." 


Title X of the Franchise Tax Act, which deals with the measure of 
the franchise tax as well as states the purpose of the article, by 
adding a proviso which reads: 
“provided further, That income derived from the 
sale of tangible personal property by a corporation or 


unincorporated business not carrying on or engaging in 
trade or business within the District as defined in title I | 


! 
Finally, the 1948 amendment amended Section 1, Article I, 


of this article shall not be considered as income from 

sources within the District for the purposes of this 

article, with the exception of income from sales to the 

United States not excluded from gross income as pro- 

vided in title I, section 2(b) (13) of this article." 

It is important to note that the Act of May 3, 1948, amending the 
Income and Franchise Tax Act of 1947 was directed to excluding "E 
District corporation franchise tax income derived from sales of personal 


property by corporations which, under the terms of the original Ag 
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had been taxed.. The intention of the Congress in amending the Franchise 
Tax Act is clearly expressed in reports of the Committees on the District 
of Columbia of both the Senate and the House of Representatives. As 


stated in the Senate Report (Sen. Rep. No. 1042, 80th Cong. 2d sess. ), 


the bill, S. 2409, which became the Act of May 3, 1948, had as its 


purpose the following: 


"The purpose of the bill is to clarify and limit 
the imposition of a tax upon the income of corpora- 
tions or businesses which is 'derived from sources 
within the District of Columbia." Due to the language 
appearing in the existing District of Columbia income- 
tax law, the imposition or assessment of the income 
tax was heretofore made against concerns casually 
engaged in business within the borders of the District. 
of Columbia by such means as telephone, mail orders, 
traveling salesmen, and other nonconsistent means of 
solicitation. This bill will correct such situation, and 
limit the imposition of an income tax to those concerns 
factually engaged in business on their own account or 
through representatives or agents within the District 
of Columbia.'"' (Emphasis supplied) 


The report of the House Committe accompanying S. 2409 (House 
. No. 1792, 80th Congress, 2d sess.), stated, in part, that: 


"The purpose of the bill, as amended, is to 
clarify the language and intent in the District of 
Columbia income and Franchise Tax Act of 1947, in 
order that the tax so provided be not imposed on 
corporations and unincorporated businesses which 
do not maintain places of business or representatives 
in the District for the sole purpose of doing business 
with the United States, in respect to sales of tangible 
personal property delivered outside the District for use 
outside the District." 


35 

’. consideration of the provisions of the Income and Vranchise 
Tax Act of 1947, the amendments to that Act as Contained in the Act of 
May 3, 1948, and the comments of the Committees of the Cengress which 
considered those amendments, results in the conclusion tat any regu- 
lations promulgated by the Commissioners of the District whic. have 
the effect of exempting from Corporation Franchise ‘Tax income derived 
by a corporation through sales of personal property in the District of 
Columbia which is not exempt from tax by the 1948 amendments to 
the Franchise Tax Act, are at variance with the taxing requirements of 
the Act. This conclusion is required for the following reasons: 

(1) All corporations engaged in carrying on any trade, business, 


or commercial activity in the District of Columbia, with the exception 


of certain specifically exempt organizations, are subject toa franchise 


tax for the privilege of carrying on that trade, business or commercial 
activity. ~ 

(2) The measure of the franchise tax to be paid by such corpo- 
rations is that portion of their net income as is fairly attributable to 
any trade or business carried on or engaged in within the District and 
such other net income as is derived from sources within the District. 

(3) Net income, uucder the Act, is gross income (which includes 
all inccrae derived from sales or dealings in property whether real or 


personal, and income derived from any trade or business or transactions 
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of any trade or business carried on for gain or profit, or gains or profits, 
and income derived from any source whatever) reduced by specific 


deductions authorized under the Act. 


” 


(4) The only exclusions from tax liability (as provided by the 
1948 amendments) are: 


(a) sales of tangible personal property by a 
corporation which does not physically have or main- 
tain an office, warehouse, or other place of business 
in the District, and which has no officer, agent, or 
representative having an office or other place of 
business ‘in the District during the taxable year; 

(b) sales of tangible personal property by a 
corporation not maintaining an office or other place 
of business in the District except for the sole purpose 
of doing business With the United States; (c) income 
derived from the sale of tangible persoral property 
to the United States by corporations having their 
principal places of business located outside the 
District, which property is delivered from places 
outside the District for use outside the District. 


The application of these exclusionary provisions as they relate 


to sales of tangible personal property and income, requires the deter- 


mination that the income from all other sales of tangible personal prop- 


erty to customers in the District of Columbia by a corporation engaged 
in a trade or business in the District is taxable. 

It is important to emphasize that, under the Income and Franchise 
Tax Act, the District is authorized to impose a franchise tax only upon 
net income which, as stated, is defined in the Act to mean gross income 
less the exclusions and deductions authorized. It is important to empha- 


size further that gross income specifically included income derived from 
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sales or dealings in property, real or personal, as well as income 
derived from a trade or business other than that related to sales or 
dealings in property. Nowhere in the statute is there any reference to a 
tax upon income measured by the amounts of property of the taxpayer.’ 
(which would ordinarily be subject to a property tax, not an income tax) 
or the expenses of the taxpayer as represented, for example, by its 
payrolls. 

Aside, however, from the "trade or business" of a company 
engaged in selling personal property in the District, there exists in the 
District statute a clear direction that the District obtain a tax upon income 
derived by a taxpayer from District sources. So far as counsel for the 


District are aware, there is no dispute in these cases that the sales 


made by respondent to District customers resulted in the receipt by 


respondent of income from District sources. That income is subject to 
District franchise tax pursuant to the statuatory command and is separate 
and distinct from liability on a “trade or business" basis. 

In Section 1 of Title X of the Franchise Tax Act is a proviso 
reading: 


"Provided, however, That, in the case of any corpo- 
ration, the amount received as dividends from a corpo- 
ration which is subject to taxation under this article, and, 
in the case of a corporation not engaged in carrying on any 
trade or business within the District, interest received by 
it from a corporation which is subject to taxation under 


this article shall not be considered as income from sources 
within the District for the purposes of this article. aD 


(Emphasis supplied. ) 
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It is evident from this proviso that income from sources within 
the District, according to the plain intention of the Congress, is subject 
to District Tax whether or not the corporation is engaged in carrying on 


a trade or business within the District. 


Again, in Section 1 of Title X, immediately following the above 


quotation, appears the following proviso: 
"Provided further, That income derived from the 

sale of tangible personal property by a corporation or 

unincorporated business not carrying on or engaging 

in trade or business within the District as defined in 

title I of this article shall not be considered as income 

from sources within the District for purposes of this 

article, with the exception of income from sales to the 

United States not excluded from gross income as pro- 

vided in title I, section 2 {t} (13) of this article." 

(Emphasis supplied. ) 

The pertinence of these provisions to the questions involved in 
these cases is evident, particularly in respect of saies of personal 
property. The last quoted proviso speaks of income derived from sales 
of tangible personal property as representing income from sources 
within the District and, as such, subject to tax unless otherwise speci- 
fically exempted as is provided, for example, in the definition of "trade 
or business" in Section 4 (h) of Titie Iof the Act. Moreover, the second 
proviso in Section 1 of Title K refers to section 2 (b) (13) of Title II 
of the Act. That section exciudes from gross income: 

(13) Income derived from the sale of tangible personal 


property to the United States by corporations and unin- 
corporated businesses having their principal places of 
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business located outside the District, which property 

is delivered from places outside the District for use 
outside the District: Provided, however, That the 
taxpayer shall furnish to the Assessor a statement in 
writing of the amount of gross sales so made and, if 
required by the Assessor, a list of the names of the 
agencies of the United States through which such property 
was sold." 


The Tax Court, although in substance rejecting the numerous 
decisions of this Court which have held a single factor of sales to bea 
proper basis for tax, suggests the possibility that, ener certain circum- 
stances a single factor approach may be proper. The Tax Court in its 
opinion says: : 


"The Court has not overlooked the decision in the 
Gallant case that the regulation. providing a one factor 
formula of sales is valid in that case. That decision, 
however, must be considered in the light of the cir- 
cumstances in that case, that is to say, that the tax- 
payer, Gallant, Incorporated, was engaged primarily 
in 'the purchase and sale,' and not 'the manufacture 
and sale,’ with its principal office in the District, and 
sold the tangible personal property involved in that 
case within and without the District, which permitted 
the use of the sales factor only, without violating the 
letter of the directive in the Act that the income had to 
be treated as earned, or from sources within and 
without the District, which would not be true in this 
case where the prodirts involved were manufactured 
without but sold within the District." 


This reasoning for the validity of a single factor formula of dacs 


where a corporation buys and sells personal property and its invalidity 
where it manufactures and sells personal property is certainly not well 


premised. What, if any, difference is there between a corporation which 
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maintains facilities and personnel directed to the purchase of personal 


property and a corporation which maintains facilities and personnel for 


the manufacture of personal property? In each case the activities are 


directed to the end result of the making of a sale. There is, so far as 
can be ascertained, no justifiable reason for differently taxing a corpo- 
ration selling purchased personal property from a corporation selling 
self-manufactured personal property. In these cases, if the payroll and 
property of General Motors Corporation had been directed to the pur- 
chase of merchandise for sale, rather than the manufacture of mer- 
chandise for sale, the Tax Court, presumably, would have applied the 
Gmmissioners' regulations of August 6, 1953. 

Years ago this Court noted and commented upon the fact that a 
sale of property in the District which results in income from District 
sources is taxable as such, irrespective of "trade or business."’ In 
Lever Brothers v. District of Columbia, supra, which dealt with the 
franchise tax provisions of the Income and Franchise Tax Act of 1947, 
the Court, after holding that Lever Brothers was not entitled to the 
benefit of the exclusionary provisions contained in the statutory defini- 
tion of "trade or business, " referred to the Act of May 3, 1948, 62 Stat. 
206 Ch. 246, which had added the provisos hereinbefore discusses, and 


said in footnote 7 of its opinion: 
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'* * *The ‘Second proviso quoted above ("Provided 
further * * *'’) is essential to the tax exemption intended 
to be provided for businesses selling tangible goods with- 
out use of any District office. Butfor it, the enterprise 
would be taxable on account of receiving income foom 
District sources, even if, by virtue of the first proviso, 
it was not “doing business" in the District. (Emphasis supplied. ) 


Also in Lever Brothers, this Court, referring to the legislative’ 
history of the Income and Franchise Tax Act of 1947, noted that: 


'* * *The Commissioners described their draft of 
the proposed 1947 Act as one taxing "income of corpo- 
rations which is derived from sources within the 
District,’ in which, however, 'the passage of title * * * 
[is] not specifically made any part of the test of the 
geographical source of [sales] income.’ This was fair 
notice that the District intended to take any reference to 
source of income in the new Act as having a new and 
looser meaning, when applied to income from sales 
of goods* * *,"" (Emphasis supplied. 


See also Consolidated Title Corporation v. District of Columbia, 


107 U.S. App. D.C, 221, 275 F. 2d 885, Cert. den. , 364 U.S. 817, 


5 L. Ed. 2d 48, 81S. Ct. 48. 

The Tax Court's opinion nowhere discusses the statuatory pro- 
visions relating to source of income in respect of sales of tangible per- 
sonal property, nor the decisions of this Court upon that subject. Its 
nolding that the District's regulations are invalid when applied to 
respondent is grounded solely upon the reference in the apportionment 
part of the statute to the conduct of a trade or business within and with- 
out the District, and the statement in the statute that where the trade or 


business is carried on or engaged in both within and without the District, 


42 


“the net income derived therefrom shall, for the purposes of this article 
be deemed to be income from sources within and without the District." 

It is established by the Act and by the decisions of this Court 
(1) that, except where otherwise exempt, a tax is payable by a corporation 
upon income derived from District sources and (2) that a tax is payable to 
the District, irrespective of income from District sources, upon so much 
of the income of the corporation as is the result of trade or business within 


the District. In the case of a corporation whose trade or business in the 


District consists of selling tangible personal property to District customers, 


it is clear that the income from such sales is income from District sources 

and that the "trade or business" income and the sales income coincide, 

Thus, if a tax is obtained upon the income from District sources repre- 

sented oy sales to District customers that tax represents equally the amount 
payable by the corporation for the privilege of engaging in "trade or business” 
in the District. The District is required to tax the sales income and, when it 
does so, wherein has it erred? Error could exist only in the event that the 
District was forbidden to tax "income from District sources." In the case of 
respondent, the District regulations employing sales as the basis for apportion- 
ment are precisely consistent with the statutory directives and correctly ap- 


portioned respondent's income. 


The Tax Court ignores the source of the income derived 


by respondent from selling its personal property in the District. 
It states that, since General Motors Corporation does business 
within and without the District, its income must perforce arise 
from sources within and without the District. Petitioner has not 
argued to the contrary, nor do the regulations in any respect 
ignore that fac*. The Tax Court states as a premise that 


economic income arises 
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from the application of capital (property) or labor (payroll) or both (J. A. 
491). But the District is not taxing economic income. It is taxing realized 
income. It is taxing income from a “trade or business" in the District and, 
also, income from District of Columbia sources in the realized sense, not 
the economic sense. 

The formula employed by the Tax Court has the effect of absolutely 
denying to the District the right to tax income from District of Columbia 
sources. In these cases it has reduced the tax to approximately one-third 
of that represented by the District source income of respondent. The 
unfair effect of the Tax Court's formula is easy to demonstrate. Assume 
net income of $900, 000 of which $300, 000 is the result of sales of personal 
property to District customers; assume property of $900, 000 and payroll 


of $900, 000; and assume that none of the property is in the District and 


that, of the total_ payroll ~ only $1, 000 is in the District. On the basis 


of a sales formula, the District would tax one-third of the net income, or 
$300, 000 which is exactly the amount of the income from District sources, 
but on the basis of the Tax Court's formula, disregarding the effect of the 
extremely smalliamount of local payroll, the District would tax approximately 
one-ninth of the net income, or $100,000. The difference, or $200, 000 

which is income from District of Columbia sources, would be assigned 
outside the District although in contravention of the District's statute. 


According to the: Tax Court, this result is entirely fair to the District. 
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Also, according to the Tax Court, it is "the formula best suited" (J..A. 
511-512). | 

As this Court knows, the land area of the District is limited and, 
except for the tourist trade, its business activity is essentially merchaidis- 
ing. It is the market for many corporations whose major payrolls and 
property investments are located outside the District, although concentiated 
selling activities take place within the District. Such selling activities, 
however, rarely require large investments in property is high payrolls. 

The assertion of the Tax Court (J.A. 503) that the statutory 
reference to "trade or business" within and without the District has been 
ignored is an incorrect assertion. This Court has repeatedly reviewed the 
statute and the Commissioners" regulations under it and has found the 
District regulations in conformity with the “trade or business” concept 


of the statute. Moreover, it is "trade or business" within the District 


which the statute says produces the income to be taxed by the District 


as income from District sources, and when such income is properly 
determined by apportionment procedures as set forth in'the District's 
regulations, the mandate of the statute is fulfilled and the statute is 
properly applied. 

The Tax Court is apparently quite concerned that, under the 
District's taxing regulations, all of the income of a corporation which 


manufactures property outside the District but sells its entire output 
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within the District would be taxed (J.A. 494). But such a result is 
immaterial. 

The District would tax such income in accordance with the statute 
for the reason that, aside from the "trade or business" portion of the 
statute, it constitutes income from District of Columbia sources. In other 
words, the Tax Court seems to say that income from a sale of tangible 
personal property to a District customer cannot be taxed as income from 
District sources, even though the statute and this Court's decisions state 
otherwise. 

The reference of the Tax Court to the Southern Railway Company 
case, as illustrative of the desirability of a multifactor formula is mis- 
placed in relation to this case. Southern Railway involved services, 
not sales. Except in minor respects, it did not involve the production of 


income from District of Columbia sources. It seems that it did not 


occur to the Tax Court in the Southern Railway case that the formula 


which it has employed in these cases was a proper one for that case. 
Neither, it seems, did it occur to the Tax Court in Southern that the 
method of apportionment employed by it produced the smallest possible 
tax for the District. Although affirmed by this Court, the action of the 


Tax Court was affirmed with reluctance. 


47 


The Tax Court also makes reference to the erent Star Newspaper 
Company case in support of its formula. In so doing, it disregards the 
fact that Evening Star was engaged in the manufacture and sale of personal 
property, just as is the case with General Motors Corporation. But the 
District's regulations were approved by this Court in Evening Star without 
any suggestion by the Tax Court that because manufacturing was involved 
only multiple factors of property, payroll and sales could properly be 
employed. See (J.A. 495) 

The fact that suggestions have been made by the Finance Officer that 
the District Commissioners give consideration to the feasibility of ae 
ploying a multifactor formula as noted by the Tax Court in its opinion, { 
(J.A. 495) is immaterial and is somewhat tantamount to arguing that a 
proposed law, as yet not adopted, is a proper law because the bill proposing 
it has been introduced in Congress. Moreover, the status of the matter, 
for whatever it is worth, is set forth in the memorandum of the Commis- 
sioners included at page 550 of the Joint Appendix in these cases. Altkough 
the Tax Court asserts that the material on this subject (never a part of the 
record herein) did not influence its judgment, its inclusion thereof as gn 
appendix to its opinion was unquestionably to bolster its conclusion a 


ing use of a three-factor "formula, " unquestionably did influence its 


judgment, and was, therefore, without doubt, prejudicial to _ 
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Notwithstanding, these cases involve detailed facts. They present 
one basic question: Was the Tax Court authorized to ignore the Commis- 
sioners' regulations (which, by statute, they alone must prescribe), 
and which have the approval of this Court and to substitute therefor 
a completely new set of regulations bearing no resemblance whatsoever 
to those prdmulgated by the Commissioners ? It is idle to describe the 
Tax Court's formula” as one for the apportionment of respondent's 


income in the sense that a "formula" was spoken of by this Court in 


Gallant. The "formula"” devised by the Tax Court is an entirely new 


scheme of taxation--it constitutes, in fact, legislation. 
If the Tax Court's decisions herein should be affirmed, it is 

inconceivable to counsel for petitioner how the District Commissioners 
could successfully frame and adopt any "formula" which differs from 

that of the Tax Court because the latter has stated unequivocally that, as 
to a corporation which both manufactures and sells, its "formula" is 
“best suited." (J.A. 511-512) The inability of the Commissioners to do 
other than follow the Tax Court is demonstrated by the obvious fact that, 
if the Tax Court's "formula" is “best suited, * no other formula could 
possibly meet that standard. Particularly applicable, therefore, is the 
statement by this ‘Court in Lever Brothers to the effect that the Board of 
Tax Appeals, predecessor to the Tax Court, has no authority to substitute 


an allocation formula of its own devising for that prescribed by the 
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Commissioners. This premise was reiterated in the Gallant cases, whpre, 


in speaking of a formula, reference was made to one within the framework 
of the Commissioners' regulations which employ the factor of sales. The 
“formula” devised by the Tax Court bears no relationship to the Commissioners' 
regulations. | 

The failure of the Tax Court to apply the Commissioners’ regula- 
tions, its employment of a "formula" which disregards the requirement 
upon the District to tax income from District sources, ad the incorrect 


result reached by the use of this "formula" requires reversal. 
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Il 


The July, 1961, amendments to the August 6, 
1953, regulations are not retroactive. 


In that portion of its opinion directed to the regulations promulgated 
by the Commissioners on July 14, 1961, the Tax Court said: 


‘In Footnote numbered 4,4/ relating to the regulation 
of August 6, 1953, is the following: ‘If a valid and pertinent 
regulation is promulgated by the Commissioners, the Tax 
Court must obey it and properly apply it.’ It is not sup- 
posed that the Court of Appeals meant that any regulation 
adopted by the Commissioners relating to the subject 
matter here involved should be given retroactive effect 
in face of the well established principle that such cannot 
be done if, as decided in the Gallant case, there was a 
valid regulation in effect during the prior year. District 
of Columbia v. Radio Corporation of America, 98 U. S. 
App. D. C. 119, 232 F. 2d 376, 64 W.L.R. 918, cert. 
den., 352 U. S. 845, 1 L. Ed. 2d 51, 77S. Ct. 44. 

But assuming that the United States Court of Appeals might 
have intended an exception or relaxation of the rule and 
intended that any new regulation be given retroactive effect, 
aS was assumed in this Court's Memorandum on Remand 
in the Gallant case, this Court is of the opinion that, for 
the reasons Stated in that memorandum to which reference 
is here made to avoid repetition, the regulation adopted by 
the Commissioners on July 14, 1961, purporting to relate 
or pertain to the foregoing provisions of the Income and 
Franchise Tax Act (See Sections 47-1580 and 47-1580a 

of the Code) is invalid." (J. A. 509-510) 


It is apparent from the Tax Court's opinion that the applicability to 


this case, as well as to others, of the July 14, 1961, regulations must be 


determined by this Court if stability in District tax matters is to be achieved. 


4/ The reference of the Tax Court is to District of Columbia v. Gallant, Inc., 
110 U. S. App. D. C. 202, 290 F. 2d 745. 


So long as the question remains in doubt, either generally or on a case bo 


; | 


case basis, whether the July regulations are applicable to cases which are 


open for determination, neither the taxpayer nor the District can 7 


intelligently or constructively in the field of franchise tax. : The District 
of Columbia respectfully urges this Court, if it finds the 1961 regulation 
to be valid, to determine further the scope of their applicability. In this 
connection, it should be noted that unless, as the regulations provide, 
they are made applicable to all cases in which the liability of the taxpay 
to the District for franchise taxes has not been finally determined, it wip 
be literally impossible to apply the regulations, including those of Augu t 6, 
1953 (which this Court has approved), because of the absence of a “formula.” 
Obviously, if the Commissioners cannot promulgate a “formula” to be 
applicable to pending matters, the Commissioners are foreclosed from 
applying the statute, notwithstanding that it was the intent of this Court in 
Gallant to achieve exactly the opposite result. 

The action taken by the Commissioners in amending the August 6, 
1953, regulations in order to correct certain omissions therefrom was 
clearly authorized by this Court in District of Columbia v. Gallant, 
Inc., supra. The opinion in that case directed a remand of the Gallant 
cases to the Tax Court and included instructions which directed that court 
to apply Section 10. 2(c)(1)(a) of the regulations of August 6, 1953. The 
opinion held further, however, that the August 6, 1953, ‘regulations, although 


valid, were deficient in certain respects; namely, that they failed to provide a 


"formula." 
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Thereafter, this Court, as the result of a motion filed by the District 
of Columbia on May 18, 1961, ordered a stay of the transmission tothe Tax 
Court of its opinion and judgment in Gallant until July 17, 1961, so as to 


permit the Commissioners to promulgate new regulations containing a 


"formula". On July 14, 1961, the Commissioners, by order No. 61-1214, 


amending Section 10.2 (c)(1)(a) of the August 6, 1953, regulations, 
promulgated regulations and provided the required "formula". 

The action of this Court in granting to the Commissioners time in 
which to amend the regulations in order that certain defects might be cor- 
rected was consistent with McCeney v. District of Columbia, 97 U. S. App. 
D. C. 282, 230 F. 2d 832, in which the Court stated: 

tt * * * If the Commissioners should wish to amend 

the existing regulations to cure the defects we find therein, 

we think it would be appropriate that the Tax Court hold 

this case in abeyance for a reasonable time to permit this 

to be done, and to consider the applicability of any such 

regulations to this case. Cfs.Addisoi-y. Holly Hill Frujt Prod., 

1944, 322 U. S. 607, 616-623, 64S. Ct. 1215, 88 L. Ed. 

1488: Hamilton National Bank v. District of Columbia, 

1946, 81 U. S. App. D. C. 200, 204-205, 156 F. 2d 843, 

847-848, cert. den., 1949, 338 U. S. 891, 70S. Ct. 241, 

94 L. Ed, 547." 

The Supreme Court discussed the applicability of alleged retroactive 
regulations in Manhattan General Equipment Co. v. Internal Revenue, 
297 U. S. 129, 56S. Ct. 397, 80 L. Ed. 528. There, the Court, in ad- 
dressing itself to the use of alleged "retroactive" regulations, made the 


following statement: 
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"The contention that the new regulation is retroactive 
is without merit. Since the original regulation could not 
be applied, the amended regulation in effect became the 
primary and controlling rule in respect of the situation 
preseated. It pointed the way, for the first time, for’ 
correctly applying the antecedent statute to a situation 
which arose under the statute. See Titsworth v. Com- 
missioner, 73 F. (2d) 385, 386. The statute defines” 
the rights of the taxpayer and fixes a standard by which 
such rights are to be measured. The regulation con- 
stitutes only a step in the administrative process. It 
does not, and could not, alter the statute. It is no more 
retroactive in its operation than is a judicial determination 
construing and applying a statute to a case in hand." 


The above referred to cases are ample authority for the appli- 
cation of the July 14, 1961, regulations to a factual situation which ante- 
date# the promulgation of the regulations where specifically such regu- 
lations were designed to correct an earlier deficiency. Moreover, the 
Commissioners’ July regulations contain an applicability clause which 
reads as follows: : 

(4) These amendments shall be applicable in any 

case in which the liability of the taxpayer to the District 

of Columbia for corporation or unincorporated business 

franchise tax under the District of Columbia Income and 

Franchise Tax Act of 1947, as amended, has not been 

finally determined for any year by a closing agreement 

or a compromise entered into pursuant to said Act, or 

by the application of a period of limitations prescribed 

in said ‘Act, or by a decision of’acourt which has become 

final." 

‘The July 1961 regulations retain the language used in the August 


1953 regulations which had been approved by this Court in Gallant. The 


primary and only purpose of the July 1961 regulations was to specifically 
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provide the "formula" which this Court said was lacking in the 1953 


regulations. 


I the Commissioners' regulations of July 14, 1961, may_not be 


applied in these cases and in others because they cannot be given 
“retroactive” effect, on what premise can the multifactor formula of 
property, payroll and sales, as devised by the Tax Court, be applied 

to the determination of respondent's tax liability for the years 1957 and 
19582? No such "formula" existed in those years. The only "formula" 
which is not' retroactive is the one promulgated by the Commissioners, 
employing identically the same basis for tax, namely, the August 6, 1953, 
regulations. Moreover, on the question of "retroactivity" the Tax Court's 
multifactor "formula" changes the entire scheme of taxation in the 


District. 


55 
I 
The amendatory regulations promulgated 
by the Commissioners in July 1961 pro- 
vide a valid formula for apportionment 
of income. 

On July 14, 1961, the Commissioners, following the opinion of 
this Court in the first Gallant case, supra, promulgated regulations 
amending Section 10. 2(c) of the regulations of August 6, 1953. That 
section of the 1953 regulations had been held by this Court to be valid, 
but to lack a "formula." The July 14, 1961, regulations were designed 


to correct the deficiency and to prescribe the "formula" which this 


Court said was lacking. 


Although the 1961 amendments phrase Section 10. 2(c) of the 


1953 regulations in a different manner, the exact substance of that 
section was retained without modification. Thus, the effect of the 1961 
amendments is to continue as it was before, and as approved by this 
Court, the apportionment method for determining income shibject to 
tax in cases of sales of tangible personal property. 

The operations of General Motors Corporation in the District 
are, as the stipulations between the parties shew, varied and extensive. 
Respondent maintains both personnel and offices in the. District. It 
has franchised dealers in the District under contracts of such a nature 
as to constitute respondent equally with the "dealer" a merchandiser 


of resnondent's products in the District through fixed locations. Cf. 
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Fiat Motor Company, Inc. v. Alabama Imported Cars, Inc.,110 U.S. 


App. D.C.; 252, 292 F. 2d 745. Moreover, during the years here 
involved, respondent through its Motors Holding Division, was actively 
engaged in the operation of four dealerships in the District of Columbia 
since Motors Holding had all the voting stock and nominated a majority 
of the directors for each of the several businesses. Respondent engages 
in extensive advertising activities directed to the District of Columbia 
and having as their purpose the promotion of the sale of respondent's 
products to District customers. Since its products, with a few except- 
ions, are sold only to "dealers" under contract with respondent, the 
corporation insures that it: products will automatically be purchased 

by the dealers. The multiple activities of respondent in the District and 
the manner in which it conducts its business are such as to bring it 
squarely within the Commissioners’ regulations of July 1961 and to 
leave no question whatsoever that respondent's sales to customers in 
the District are properly regarded under the regulations as ''District 
sales." 

The effect and requirements of the July 1961 amendatory regu- 
lations can, of course, be determined only by a reading of the regulations, 
and unnecessary repetition would result by quoting again in this part 
of petitioner's brief the context of the regulations as contained in the 


appendix thereto. 
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The Tax Court has stated in its opinion that the Commissioners’ 
regulations are invalid (J. A. 510). The reasons it gave as a basis for the 
invalidity are not set forth in its opinion but are stated by it to be those 
contained in its Memorandum on Remand in the Gallant case (J. A. 510). 
In view of the fecentness of that case and the familiarity of this Court 
with it, and of the limitations -apon the size of petitioner's: brief, it is 
deemed unnecessary to here reargue Gallant. 

Inasmuch as the records of this Court contain the brief for the 
District in the Gallant case, No. 16, 738, and that brief contains the 
Memorandum on Remand to which the Tax Court refers, and also the 
response of the District thereto, the District respectfully requests that 
if rebuttal is required of the Tax Court's conclusion as to the invalidity 
of the July 1961 regulations, this Court consider in that connection 
the relevant parts of the District's brief in Gallant. If, however, 
response to the Tax Court's Memorandum on Remand in:Gallant is 


believed necessary, the District respectfully requests that it be per- 


mitted to provide that response by a supplemental brief or memoranduia 


herein. 
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CONCLUSION 

The corporation franchise taxes assessed against General Motors 
Corporation for the years 1957 and 1958, were made in accordance with 
the Commissioners’ August 1953 regulations, and are entirely consistent 
with the July 1961 amendments to the regulations. The regulations cor- 
rectly apportion respondent's net income on the basis of sales, properly 
reflect the amounts due the District as taxes upon income from District 
sources, and properly reflect also the taxes which respondent is required 
to pay as a consequence of its "trade or business" within the District. 
The July 1961 amendments to the regulations are not retroactive, are 


valid in all respects, and supply the formula which this Court in Gallant 


said was lacking. The Tax Court's “formula” employing multiple factors 


of property, payroll and sales bears no relationship to the Commissioners’ 
regulations, and is, in fact, itself a regulation changing retroactively the 
Commissioners’ method for apportionment of income. The Tax Court's 
"formula" was improperly devisdd and resulted in exempting respondent 
from taxes which it was clearly required to pay. The decisions of the 

Tax Court reducing respondent's tax liability ought to be reversed with 
directions that it affirm the assessments of franchise taxes made by the 
District in accordance with the Commissioners' regulations. 


CHESTER H. GRAY, 
Corporation Counsel, D.C., 


MILTON D. KORMAN, 

Principal Assistant Corporation 
Counsel, D.C., 

HENRY E. WIXON 

Assistant Corporation Counsel, D.C., 
ROBERT E. McCALLY 
Assistant Corporation Counsel, D.C., 
Attorneys for Petitioner, 

District Building, 

Washington 4, D. C. 
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STATUTES, AND REGULATIONS PROMULGATED 


BY THE COMMISSIONERS OF THE DISTRICT OF 
COLUMBIA, INVOLVED 


teeta? lieben ements 


A. 
STATUTES INVOLVED 


District of Columbia Income and Franchise Tax Act of 1947, 61 Stat. 
328, ch. 258, as amended by the Act of May 3, 1948, 62 Stat. 206, ch. 246, 
and by Title IV, District of Columbia Revenue Act of 1949, 63 Stat, 112, ch. 
146, and by Title XI, of the District of Columbia Public Works Act of 1954, 
68 Stat. 101, ch. 218, and by Title I of the District of Columbia Revenue Act 
of 1956, PL 460, ch. 154, 70 Stat. 68 and by the Act of September 4, 1957, 
PL 85-281, 71 Stat. 605: 3 


Section 4(h), Article I, Title I (Section 47-1551c(h), D.C. Code, 


' 
1961). 
{ 
"Sec. 4. GENERAL DEFINITIONS. --For the | 
purposes of this article and wherever appearing — | 
herein, unless otherwise required by the context-- 


* * * * 


"(h) The words ‘trade or business’ include the 
engaging in or carrying on of any trade, business, 
profession, vocation or calling or commercial : 
activity in the District of Columbia; and include — 
the performance of the functions of a public office: 
Provided, however, That the words 'trade or busi- 
ness’ shall not include, for the purposes of this 
article-- 
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"(1) Sales of tangible personal property whereby 
title to such property passes within or without the 
District, by a corporation or unincorporated business 
which does not physically have or maintain an office, 
warehouse, or other place of business in the District, 
and which has no officer, agent, or representative 
having an office or other place of business in the Dis- 
trict, during the taxable year; or 


"(a) Sales of tangible personal property by a corpo- 
ration or unincorporated business which does not main- 
tain an office or other place of business in the District 
and which has no office, agent, or representative in the 
District except for the sole purpose of doing business 
with the United States, but such corporations and unin- 
corporated businesses shall be subject to the licensing 
provisions in title XIV of this article. 


"For purposes of this proviso, the words ‘agent’ 
or ‘representative’ shall not include any independent 
broker engaged independently in regularly soliciting 
orders in the District for sellers and who holds himself 
out as such." 


Section 1, Article I, Title I (Section 47-1557, D.C. Code, 1961). 


"Sec, 1. NET INCOME. --For the purposes of this 
article and wherever appearing herein, unless other- 
wise required by the context, the words 'net income" 
mean the gross income of a taxpayer less the deductions 
allowed by this article. " 


Section 2(a), Article I, Title III (Section 47-1557a(a), D. C. Code, 


1961). 


"Sec. 2, GROSS INCOME AND EXCLUSIONS THERE- 
FROM. -4a) The words ‘gross income’ include gains, 
profits, and income derived from salaries, wages, or 
compensation for personal services of whatever kind and 
in whatever form paid, including salaries, wages, and 
compensation paid by the United States to its officers and 
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employees to the extent the same is not exempt under 
this article, or income derived from any trade or 
business or sales or dealizgs in property, whether 
real or personal, other than capital assets as defined 
in this article, growing out of the ownership or sale of, 
or interest in, such property; also from rent, royal- 
ties, interest, dividends, securities, or transactions 
of any trade or business carried on for gain or profit, 
or gains or profits, and income derived from any 
source whatever." 


Section 3(a)(14), Article I, Title II (Section 47-1557b(a)(14), D. 


1961). 


"Sec. 3. (a) Deductions Allowed. -~The following 
deductions shall be allowed from gross income in» 
computing net income: 

* ” sd * ' 

(14) Allocation of deductions, --In the case of 
corporations and unincorporated businesses, the — 
deductions provided for in this section shall be allowed 
only for and to the extent that they are connected with 
income arising from sources within the District within 
the meaning of title X of this article; and the proper 
apportionment and allocation of the deductions to be 
allowed shall be determined ky the Assessor under 
formula or formulas provided in section 2, title X 
of this article." 


Sections 1 and 2, Article I, Title VII (Sections 47-1571 and 47-1571a, 
D.C. Code, 1961). 


"Sec. 1. TAXABLE INCOME DEFINED. --For the 
purposes of this title, aud uniess otherwise required by 
the context, the words ‘taxable income’ mean the amount 
of net income derived from sources within the District 
within the meaning of title X of this article. "' 
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"Sec, 2. IMPOSITION AND RATE OF TAX. -- 
For the privilege of carrying on or engaging in any 
trade or business within the District and of receiving 
income from sources within the District, there is 
hereby levied for each taxable year a tax at the rate 
of 5 per centum upon the taxable income of every 
corporation, whether domestic or foreign (except 
those expressly exempt under title II of this article). " 


Sections 1 and 2, Article I, Titie X (Sections 47-1580 and 47-1580a, 
D.C. Code, 1961). 


"Sec. 1. PURPOSE OF ARTICLE. -~It is the purpose 
of this article to impose (1) an income tax upon the entire 
net income of every resident and every resident estate 
and trust, and (2) a franchise tax upon every corporation 
and unincorporated business for the privilege of carrying 
on or engaging in any trade or business within the District 
and of receiving such other income as it derived from sources 
within the District: Provided, however, That in the case of 
any corporation, the amount received as dividends from a 
corporation which is subject to taxation under this article, 
and, in the case of a corporation not engaged in carrying 
on any trade or business within the District, interest 
received by it from a corporation which is subject to 
taxation under this article shall not be considered as income 
from sources within the District for the purpose of this article. 
The measure of the franchise tax shall be that portion of the 
net income of the corporation and unincorporated business as 
is fairly attributable to any trade or business carried on or 
engaged in within the District and such other net income as 
is derived from sources within the District: Provided 
further, That income derived from the sale of tangible 
personal property by a corporation or unincorporated busi- 
ness not carrying on or engaging in trade or business with=-- 
in the District as defined in title I of this article shall not 
be considered as income from sources within the District 
for purposes of this article, with the exception of income 
from sales to the United States not excluded from gross 
income as provided in title Ill, section 2(b)(13) of this 
article." 
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"Sec. 2. ALLOCATION AND APPORTIONMENT. -- 
The entire net income of any corporation or unincorpo- 
rated business, derived from any trade or business 
carried on or engaged in wholly within the District 
shall, for the purposes of this article, be deemed to 
be from sources within the District, and shall, along 
with other income from sources within the District, be 
allocated to the District. If the trade or business of any 
corporation or unincorporated business is carried on 
or engaged in both within and without the District, the 
net income derived therefrom shall, for the purposes 
of this article, be deemed to be income from sources 
within and without the District. Where the net income 
of a corporation or unincorporated business is derived 
from sources both within and without the District, the 
portion thereof subject to tax under this article shall 
be determined under regulation or regulations pre- 
scribed by the Commissioners. The Assessor is 
authorized to employ any formula or formulas provided 
in any regulation or regulations prescribed by the 
Commis sioners under this article which, in his — 
opinion, should be applied in order to properly de- 
termine the net income of any corporation or unin- 
corporated business subject to tax under this article." 


Section 1, Title XVI (Section 47-1595, D.C. Code, 1961). 


"Sec, 1. The Commissioners shall prescribe and 
publish such rples and regulations, consistent with the 
provisions of this article, as may be necessary and 
proper for its enforcement and efficient administration. " 
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B. 
REGULATIONS PROMULGATED BY THE COM - 


MISSIONERS OF THE DISTRICT OF COLUMBIA 
TT ERORVEDS a 
The Commissioners of the District of Columbia, pursuant to 


authority contained in the District of Columbia Income and Franchise Tax 


Act of 1947, as amended, adopted regulations for the purpose of providing 


a basis for apportionment to the District of Columbia for franchise tax 
purposes of the net income of a corporation deriving income from sources 
both within and without the District of Columbia. 

On August 6, 1953, the Commissioners amended the regulations 
applicable to income and franchise taxes. Section 10-2 of these regula- 
tions, as amended on August 6, 1953, provided as follows: 


"Sec. 10-2. The measure of the franchise 
tax shall be that portion of the net income of the 
corporation and unincorporated business as is 
fairly attributable to any trade or business carried 
on or engaged in within the District, as defined in 
the Act, and such other net income as is derived 
from sources within the District. The portion of 
such net income which is 'fairly attributable’ to 
any trade or business or such other net income as 
is derived from sources within the District shall be 
determined by allocation and apportionment ther eof 
as prescribed in Secs. 10-2(b), 10-2(d), 10-2(e)." 


Section 10-2(b) of the regulations was amended to read as follows: 


"Sec. 10-2(b). The word ‘allocated’ as here- 
inafter used in reference to income and deductions 
therefrom means a determination based upon actual 
figures specifically applicable thereto; and the word 
‘apportioned’ as hereinafter used in reference 
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to net income means a ratable portion determined 

on a precentage basis. If the entire net income is 
derived from engaging in a trade or business within 
the District or from sources within the District, 

all of such income shall be allocated to the District. 
If the net income is derived from engaging in a trade 
or business partly within and partly without the Dis- 
trict or from sources both within and without the Dis- 
trict, such income shall be allocated and apportioned 
in accordance with the specific provisions of formulae 
prescribed in these regulations. " 


Section 10-2(c)(1)a of the regulations was amended to read as 


follows: 


"Sec. 10-2(c). Income Attributed to the District 
of Columbia. If the trade or business is carried on or 
engaged in wholly within the District, the entire net 
income from trade or business shall be allocated to 
the District. I the trade or business is carried on 
partly within and partly without the District, that. 
portion of the net income from trade or business. 
to be apportioned to the District shall be determined 
as follows: 


(1) Income from sales of tangible personal property. 
"&) Where income for any taxable year is 
derived from the manufacture and sale or purchase 
and sale of tangible personal property, the portion 
thereof to be apportioned to the District shall be 
such percentage of the total of such income as the 
District sales made during such taxable year bear 
to the total sales made everywhere during such 
taxable year. Every corporation and unincorporated 
business which carries on or engages in business in the; 
District within the meaning of the words ‘trade or 
business' as defined in the Act is, unless specifically 
exempted by some provisions of the Act, subject to 
tax. For the purpose of this regulation, the phrase 
‘District sales’ shall mean all sales to District 
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customers the income from which is fairly 
attributable to the trade or business carried 
on or engaged in within the District, including 
solicitation in the District by salesmen or 
other representatives of the taxpayer, that 
portion of sales to customers outside the 
District the income from which is fairly 
attributable to the trade or business carried 
on in the District, and sales of tangible per- 
sonal property the income from which is from 
District sources. " 


Section 10-2(d) of the regulations was amended to read as follows: 


"Sec. 10. 2-(a) Allowable Deductions. No de- 
ductions may be taken which are applicable to income not 
subject to tax or income which is exempt under the Act. 
Where part of any income is apportioned to the District, 
the deductions applicable thereto and allowable as such 
under Sec. 3(a) of Title I shall be apportioned on the 
same basis as that used in apportioning such income, 
unless, in the opinion of the Assessor, such deductions 
should be allocated in whole or in part. In the case of 
corporations and unincorporated businesses, the de- 
ductions provided for in Sec. 3(a) of Title IM shall be 
allowable only to the extent that they are connected 
with income fairly attributable to the trade or business 
carried on or engaged in within the District and from 
District sources. " 


By Section 15 of the amendments of August 6, 1953, the effective 


date of those amendments was prescribed as follows: 


"Sec, 15. Effective Date of Amendments. 
The amendments made by these regulations shall apply 
to the taxable year or part thereof beginning on the 
first day of January 1948, and to succeeding taxable 
years." 
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On July 14, 1961, the Commissioners, by Order No. 61-1214, amended 


Section 10. 2(c) of the regulations applicable to income and franchise taxes as 
follows: 
"ORDERED: 


"That SO MUCH OF SECTION 10. 2(c) OF THE RE- 
GULATIONS PERTAINING TO DISTRICT OF COLUMBIA 
INCOME AND FRANCHISE TAXES promulgated by the 
Commissioners under authority of Section 1 of Title XVI 
of the District of Columbia Income and Franchise Tax Act 
of 1947 (61 Stat. 331), as amended, AS READS -- ‘Sec. 

10, 2-(c). Income Attributed to the District of Columbia. 

If the trade or business is carried on or engaged in wholly 
within the District, the entire net income from trade or 
business shall be allocated to the District. If the trade 

or business is carried on partly within and partly without 

the District, that portion of the net income from trade or 
business to be apportioned to the District shall be determined 
as follows: (1) Income from sales of tangible personal property. 
(a) Where income for any taxable year is derived from the 
manufacture and sale or purchase and sale of tangible per- 
sonal property, the portion thereof to be apportioned to the 
District shall be such percentage of the total of such income 

as the District sales made during such taxable year bear to 

the total sales made everywhere during such taxable year. 
Every corporation and unincorporated business which carries 
on or engages in business in the District within the meaning 

of the words ‘trade or business’ as defined in the Act is, 

unless specifically exempted by some provisions of the Act, 
subject to tax. For the purpose of this regulation, the phrase 
‘District sales’ shall mean all sales to District customers 

the income from which is fairly attributable to the trade or 
business carried on or engaged in within the District, including 
solicitation in the District by salesmen or other representatives 
of the taxpayer, that portion of sales to customers outside the 
District the income from which is fairly attributable to the 
trade or business carried on in the District, and sales of 
tangible personal property the income from which is from 
District sources.’ -- IS AMENDED TO READ AS FOLLOWS: 
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"Sec, 10. 2-(c). Income Attributed to the 
District of Columbia. 


(1) Definitions. -- When used in this 
section -- 

"The words 'District sales' mean all sales 
to District customers the income from which is 
fairly attributable to the trade or business carried 
on or engaged in by the taxpayer within the District, 
that portion of sales to customers outside the Dis- 
trict the income from which is fairly attributable to 
the trade or business carried on by the Taxpayer with- 
in the District, and sales of tangible personal property 
the income from which is from District sources. 


"The words 'District customer’ mean a person 
who purchases from a taxpayer tangible personal prop- 
erty located within or without the District and delivered 
to such person within the District, or who purchases 
tangible personal property the ultimate destingation of 
which, after all transportation including transportation 
by the purchaser has been completed, is a point within 
the District, irrespective of means of transportation, 
f.o.b. point, place of passage of title, or other condi- 
tions of sale. 


"The words ‘customer outside the District’ 
mean a person who purchases from a taxpayer tangible 
personal property located within or without the District 
and delivered to such person without the District, or who 
purchases tangible personal property the ultimate destina- 
tion of which, after all transportation including transporta~ 
tion by the purchaser has been completed, is a point without 
the District, irrespective of means of transportation, f.0.b. 
point, place of passage of title, or other conditions of sale. 


The words 'District customer’ and the words 
*customer outside the District' include the United States 
of America; Provided, That in any case where income from 
sales of tangible personal property to the United States is, 
in accordance with the Act, income subject to tax as income 
from District sources, such sales shall be included as 
District sales. 
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(2) Allocation, -- If the trade or business is 
carried on or engaged in whoily within the District, 
the entire net income from trade or business shall 
be allocated to the District. 


(3) Apportionment, ~~ If the trade or business 
is carried on partly within and partly without the Dis- 
trict, that portion of the net income from trade or 
business to be apportioned to tne District shall be 
determined, in the case of income from the manu- 
facture and sale or purchase ard Saie of tangibl 
personal property, as follows: 


"Where income for any taxable year is derived 
by the taxpayer from the manufactcre and sale or 
purchase and sale of tangitle personal property, the 
portion thereof to be apportioned to the District shall 
be such percentage of the total of such income as the 
District sales made d:ring such taxatvie year bear to 
the total sales made everywhere during such taxable 
year. Income from sales to Distric: customers and 
income from sales to cvstomers outside the District, 
shall be deemed to be fairly attributable to the trade 
or business carvied oa or engaged in by the taxpayer 
within the District, or to be from District sources, 
and such sales shaii be inclied as District sales, 
as follows: 


"a, Sales to District Customers. -- There 


personal propezty to a District customer where the 
taxpayer =~ 


"(i) Maintains within the Discrict an office, 
warehouse, or other place of business for the © 
purpose of selling personal property located within 
the District, or has an office-, agent, or representa- 
tive (including an independent broker) having an office 
or other place of business in the District for the pur- 
pose of selling such property, or 
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'(ii) Maintains within the District an office, 
warehouse, or other place of business or has an 
officer, agent, or representative (including an : 
independent broker) in the District for the purpose 
of making sales of personal property by means of 
catalogue, descriptive literature, or sample, whether 
or not the personal property sold is located within the 
District, and whether or not orders or contracts for 
the purchase of such property are obtained, received, 
accepted, or entered into by the taxpayer within the 
District, or 


"(iii) Maintains within the District an office, 
warehouse, or other place of business, or has an 
officer, agent or representative (including an 
independent broker) in the District for the purpose 
of obtaining, receiving, accepting or entering into 
orders or contracts for the sale of personal property, 
whether or not the property. which is the subject of 
such orders or contracts is located within the District, 
or 


(iv) Solicits or promotes sales of personal 
property in the District through salesmen, officers, 
agents, or representatives, (including independent 
brokers) whether or not such salesmen, officers, 
agents, or representatives have an office or other 
place of business within the District, and whether 
or not orders or contracts for the personal property 
sold are obtained, received, accepted, or entered 
into by the taxpayer within the District, or 


"(v) Solicits or promotes in the District sales 
of personal property by means of advertising, whether 
local or national, or solicits or promotes such sales 
by means of telephonic or telegraphic communication, 
or by correspondence with persons within the District, 
or 
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"(vi) Enters into agreements, contracts, or 
arrangments, written or oral, with persons in the 
District by the terms of which such persons are re- 
quired, authorized, or franchised, whether exclusively 
or otherwise, to purchase personal property from the 
taxpayer, whether or not such personal property is lo- 
cated within the District. 


"(b) Sales to Customers Outside the District. -- 
There shall be included as a District sale a sale of 
tangible personal property to a customer outside the 
District where -- 


"(i) a. The taxpayer is not engaged in a trade 
or business in the state, territory, possession of the 
United States, or other jurisdiction which is the place 
of delivery or ultimate destination of the personal 
property sold to the customer, and 


"(b). The personal property sold by the taxpayer 
is located within the District, or 


(ii) a. The taxpayer is engaged in a trade or 
business ina state, territory, possession of the United 
States, or other jurisdiction which is the place of delivery 
or ultimate destination of the personal property sold to the 
customer, and 


"b. The personal property sold by the taxpayer 
is located within the District, and 


"c, The income from the sale, if an income or 
franchise tax is imposed upon the taxpayer by such juris- 
diction is not subject to inclusion in the measure of such 
tax. t 


(4) These amendments shall be applicable in any 
case in which the liability of the taxpayer to the District 
of Columbia for corporation or unincorporated business 
franchise tax under the District of Columbia Income and 
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Franchise Tax Act of 1947, as amended, has not been 
finally determined for any year by a closing agreement 
or a compromise entered into pursuant to said Act, or 
by the application of a period of limitations prescribed 

in said Act, or by a decision of a court which has become 
final. 


(5) If any provision of these amendments or the 
application thereof to any person or circumstances is 
held invalid, the remainder of these amendments, and 
the application thereof to other persons or circumstances, 
shall not be affected thereby. 


BRIEF FOR RESPONDENT 


IN THE 


United States Court of Appeals 


For tHE District of Conumera Cincur: 
| 


Nos. 17,017 and 17,018 


District or Corumsta, Petitioner, 
v. 
GexernaL Motors Corporation, Respondent, 


On Petition For Review of Decisions of 
The District of Columbia Tax Court 


United States Court of Anpeaigysivs £3 eo 
forthe District cf Sotumbée Ci z, onaLp K. Barnes 
Epwarp J. McGrartty, Jr. 
a: THomas J. HuGHrs 
OCi1l 1962 3044 West Grand Boulevard 
Cy. ; Detroit 2, Michigan 
(Gi, Nike . i Seymour S. Miyrz 
Wituiam T. Prums, Jr. 
800 Colorado Building 
Washington 5, D. C. 


Attorneys for Respondent. 


CLERK 


Hogan & Hartson, 
Washington, D. C. 
Of Counsel. 


Press or Byron S, Apams, Wasurncron, D.C. 


QUESTIONS PRESENTED 


Without commenting on the ‘‘Questions’’ asked by Peti- 
tioner, Respondent believes that the following questions, 
all relating to net income derived by Respondent from the 
manufacture and sale of products outside the District to 
customers located in the District, are before the Court in 
this appeal: 


1. Whether 100% of such income is ‘‘fairly attributable”’ 
to business carried on within the District, and hence tax- 
able, under the District of Columbia Income and Franchise 
Tax Act of 1947. 


2. Whether allocating 100% of such income to the Dis- 
trict violates the Act’s command that income from business 
carried on within and without the District be deemed to be 
from sources within and without the District. 


3. Whether in taxing 100% of such income the District 
reaches values not within its territorial jurisdiction and 
thereby unconstitutionally deprives Respondent of its prop- 
erty without due process of law. 


4. Whether the double taxation which results from the 
District’s taxing 100% of such income, part of which has 
been properly taxed by competing jurisdictions, unconsti- 
tutionally burdens interstate commerce. 


5. Whether the assessments based directly upon such 
income are forbidden by the express provisions of the Act 
and of P.L. 86-272, notwithstanding that Respondent had 
offices in the District unrelated to such income; and, if not, 
whether the resulting discrimination in favor of competi- 
tors having no such offices unconstitutionally deprives Re- 
spondent of its property without due process of law. 


6. Whether, in taxing an amount of income which is out 
of all reasonable proportion to the business carried on in 


the District, the District unconstitutionally deprives Re- 
spondent of its property without due process of law and 
unconstitutionally burdens interstate commerce. 


7. Whether the formula devised and applied by the Tax 
Court, giving equal weight to the locations of Respondent’s 
employes, properties and customers, properly apportions 
such income and correctly determines the portion thereof 
“fairly attributable to the trade or business carried on’’ 
by Respondent within the District. : 
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the District of products sold to District cus- 
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IN THE 


United States Court of Appeals 


For tue District or CoLuMBIA CIRCUIT 


Nos. 17,017 and 17,018 


Disrrict or Cotumsia, Petitioner, 
v. 


GeneraL Morors Corporation, Respondent. 
BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 


Respondent adopts Petitioner’s Statement of the Case 
(Pet. Brief 2-20), with the modifications set forth below. 


Petitioner’s summary of the evidence is fair except for 
a few minor errors and for some omissions. It is, however, 
so prolix in details that it tends to obscure the essential 
outlines and to be possibly confusing to a reader less 
familiar with the matter than are counsel for the parties. 


Approximately 957% of the net income which has been 
assessed was derived by Respondent from the manufacture 
of Buick, Cadillac, Chevrolet, Oldsmobile, Pontiac and 
GMC motor vehicles and parts and accessories therefor 
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wholly without the District and their sale through offices 
wholly without the District to customers within the District, 
with no contact whatever with any office or agent of Re- 
spondent located in the District Although there are varia- 
tions among the details of the operations of the remaining 
5%, there is no significant difference. The Tax Court’s de- 
cision covers all transactions without distinction. Accord- 
ingly, we shall, for simplicity, refer only to the facts of 
the major class of transactions. (JA 403, 406-7, 410, 412, 
420, 426, 428-9, 470e-f.) 


Petitioner’s description (p. 4) of the Dealer Selling 
Agreement, which is the form of contract between Respond- 
ent and its customers (dealers), does not make as clear as 
it should that the dealers are wholly independent businesses 
unrelated to Respondent except as its customers and are 
in no sense its agents. The temporary capital financing 
provided by Motors Holding Division has no bearing. (JA 
430-1, 469.) 


The car division “Zone Offices’’ referred to at numerous 
points in Petitioner’s statement (p. 5 et seq.) are all located 
outside the District and cover territories that include the 
states of Maryland and Virginia and variously parts of 
other states as well as the District. The zone office activi- 
ties described at length by Petitioner occur outside the 
District except for regular visits to dealers, including deal- 
ers located in the District, by the ‘district managers’”’ 
and less frequent and irregular visits by higher level per- 
sonnel. (JA 399-430.) 


The figures of $1,312,092,839 and $653,396,893, quoted 
by Petitioner (Br. 18) as representing ‘‘Respondent’s net 


2 Tho single possible exception is the Regional Office maintained by Chevrolet 
Division in the District, which had one employee whose duties were to assist 
ficet users throughout the Region of several states, and where one employe of 
the Zone Office (located in Baltimore) was assigned space. Except for the one 
employe, the office itself performed no functions directly related to sales, but 
provided administrative supervision over five Zone Offices located outside the 
District. (JA 412, 413.) 
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income derived from its business conducted both within and 
without the District,’? actually represent Respondent’s 
total net income (before taxes) from ‘‘trade or business’’ 
(exclusive of ‘‘other income’’ specifically allocated), in- 
eluding its business carried on wholly without the District 
as well as its business carried on within and without the 
District. The correct net income from the segment of 
Respondent’s business which was carried on within and 
without the District was $5,156,525 in 1957 and $2,707,677 
in 1958, App., infra, 43a. 


There are numerous places in Petitioner’s brief, and in 
the Findings and Opinion of the Tax Court, where appear 
such phrases as “sales within the District’? and ‘‘manu- 
factured without but sold within the District.’’ These are 
convenient shorthand, but it must be understood, as it is 
by both District Counsel and the Tax Court, that ‘‘sales 
{or sold] within the District’? means only that the cus- 
tomers were located in the District, and does not refer to 
any selling activity of Respondent’s within the District. 
Every clement of the sale took place outside the District, 
and the only related in-District activity was the liaison 
work of the district managers and occasionally other trav- 
elling personnel. (JA 406, 410-2, 426.) 


As we see it, the essential facts, from the point of view 
of either party, insofar as covered in Petitioner’s state- 
ment, are: 


Respondent’s business is the manufacture of automobiles, 
trucks and coaches, and parts and accessories therefor. 
Such manufacture is accomplished entirely outside the 
District, and largely (as to the products herein involved) 
in Michigan, Delaware, and Maryland. Some of such prod- 
ucts are sold to customers (automobile retail dealers) 
whose places of business are in the District, and are 
shipped to them there. Not only the entire manufacturing 
activity, but almost the entire selling activity (which is 
merely incidental to the manufacturing) is carried on with- 
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out the District. The only directly related District activi- 
ties are the regular and frequent visits to dealers located 
in the District by low-level zone office personnel who gather 
information for Respondent’s scheduling and check on 
dealers’ circumstances to assist them in improving their 
operations, and the irregular and infrequent visits of high- 
er-level personnel for the same purpose. By the nature 
of the business, solicitation of orders is normally unneces- 
sary, and all the other elements of a sale—receipt and 
acceptance of orders, ascertainment of goods, passage of 
title, delivery, billing, and receipt of payment—occur with- 
out the District. (JA 399-456, 471-77; App. infra la-2a)3 


Respondent is qualified to do business in the District as 
a foreign corporation, its incorporation being in Delaware 
and its principal offices being in Michigan and New York. 
It has several small offices in rented premises in the Dis- 
trict, which are wholly unrelated to the transactions which 
are the basis of this dispute—the manufacture (and inci- 
dental sale) of motor vehicles to dealers located in the 
District. Some of such offices are listening posts for gov- 
ernmental (including foreign government) developments, 
some are related to sales of products other than motor 
vehicles to customers in territories as wide as the whole 
eastern seaboard—but none (with the single remote and 
minor exception noted above) have any concern with the 
sale of motor vehicles to dealers located in the District. 
(JA 433-46, 456-64.) 


Petitioner’s statement fails to mention other important 
facts, found as such by the Tax Court, which may be sum- 


2To this, Petitioner adds Respondent’s substantial national advertising, 
which wo believe cannot properly be considered an activity carried on by 
Respondent in the District. 


* "The Joint Appendix contains the Tax Court’s original findings and opinion 
and its order modifying them. For the convenience of the Court, we have made 
the directed changes and printed the complete findings and opinion as modified 
in the appendix hereto, designated ‘‘ App. énfra.’’ 
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marized as follows: The segment of Respondent’s business 
which was conducted both within and without the District 
consisted of the manufacture of motor vehicles without the 
District and their sale to customers within the District. 
The net income from this segment of the business was 
earned by a series of transactions, including procurement 
of material, use of property, financing and manufacture in 
various states and ending with sales to customers in the 
District. (Finding 5, App. infra 3a.) The assessments at- 
tributed to the District 100% of the net income arising 
from that segment of the business and were out of all 
reasonable proportion to the trade or business carried on 
or engaged in by Respondent in the District. (Finding 6, 
App. infra 3a.) These findings were supported by testi- 
mony of experts, produced by Respondent and not effective- 
ly contradicted, showing that Respondent’s net income is 
derived from the totality of its activities, from design and 
engineering, through procurement of materials, use of 
plants and other property, management, and selling and 
other activities, and the extent of the contribution of each 
of these elements is measured by its cost and geographically 
attributable to the places where the costs are incurred. 
(JA 45, 48-58, 76-7, 81-3, 90-6, 98-9, 112, 114-5, 117-8, 124-6, 
134-7, 142-3, 148-55, 327-8, 349-55, 372-8.) Testimony of 
the District’s experts established that in allocating to the 
District 100% of the income derived from that segment 
of Respondent’s business which culminated in receipts from 
District customers the assessments do not ‘‘deem’’ income 
derived from business earried on both within and without 
the District to be derived from sources both within and 
without (as the statute requires). (JA 285-9, 313-22.) 


The Tax Court further found that Respondent, in ac- 
cordance with the laws of Michigan, Maryland and Dela- 
ware, paid income-based taxes on a portion of the net 
income from the manufacture and sale of the vehicles which 
it sold to dealers located in the District. (Finding 3, App. 
infra 2a.) 
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Respondent does not contend that it should pay no tax 
at all on its net income derived from the manufacture of 
products wholly without the District and their sale with- 
out the District to customers within the District. Respond- 
ent filed its tax returns on that basis because it had no 
other choice under the Regulations. Respondent contended 
before the Tax Court, as it contends here, that that result 
was one of the facts establishing the absurdity of the Regu- 
lations and that a wholly different basis had to be devised 
to produce a result fair to both the District and Respond- 
ent. The basis contended for by Respondent was essen- 
tially the same as that adopted by the Tax Court, which 
Respondent defends in this appeal. 


7 
SUMMARY OF ARGUMENT 


The District of Columbia Income and Franchise Tax Act 
of 1947 has been the subject of excessive litigation, in large 
part for the reason that the District Commissioners have 
never in good faith complied with the statutory direction 
to devise a regulation by which to measure the portion of 
income from trade or business carried on both within and 
without the District, and hence deemed to be from sources 
both within and without the District, which is fairly attrib- 
utable to business done in the District. 


Petitioner’s argument that what is admittedly ‘‘trade 
or business income,’’ required to be apportioned in and out 
of the District, can at the same time be ‘Cother income 
from District sources’’ required to be allocated to the Dis- 
trict is without foundation. Respondent’s ‘‘other income”’ 
has been allocated without dispute, and the sole question 
here is the apportionment of income from that segment 
of Respondent’s trade or business which is carried on both 
within and without the District. In applying to total in- 
come the ratio of District gross receipts to total gross 
receipts, the Finance Officer correctly identified the amount 
of income required to be apportioned. The fact that this 
determination excluded income derived from business 
wholly without the District does not constitute it an ap- 
portionment. 


The Regulations, both 1953 and 1961 versions, are in- 
valid for a variety of reasons adequately expounded by 
the Tax Court. Most importantly, they are invalid, re- 
gardless of any question of retroactivity, because they 
undertake to tax income which is not earned in the Dis- 
trict, and because they exempt other income which is 
earned in the District. As applied to Respondent, the 
result is an assessment of extraterritorial values and an 
amount out of all reasonable proportion to the business 
done and the privilege granted in the District. 


It is firmly established, as a matter of fact by the ex- 
pert testimony herein and as a matter of law by the Su- 
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preme Court, that income is derived from labor, capital 
or both combined. It is further established as a fact in 
this case that Respondent’s income, all of which the Dis- 
trict assessed, is derived in major part from manufacturing 
activities without the District, and that the contribution of 
each productive element at each location can with accepta- 
ble accuracy be measured by the costs thereof. Applying 
such measures shows clearly that the assessments are 
grossly excessive. 


The income assessed was derived from the manufacture 
of products wholly without the District and their sale with- 
out the District to customers within the District, without 
the intervention of any office, agent or representative lo- 
eated in the District. The taxation of such income is for- 
bidden both by the express terms of the Act and by P.L. 86- 
272. It does not matter that Respondent maintained within 
the District certain offices wholly unrelated to the taxed 
sales. If that circumstance were construed to make the 
otherwise excluded income taxable, there would be an un- 
constitutional discrimination against Respondent. 


The demonstrated fact that the assessments reach values 
not within the territorial jurisdiction of the District con- 
stitutes a taking of Respondent’s property without due 
process of law. 


The asserted tax has been found as a fact to be out of 
all reasonable proportion to the business done in the Dis- 
trict. For that additional reason it deprives Respondent 
of its property without due process of law. It is also an 
unconstitutional burden on interstate commerce. Although 
the commerce clause does not restrain Congress, it does 
restrain the District Commissioners and: Finance Officer. 


Substantial portions of this same income which the Dis- 
trict has assessed have been properly taxed in other states, 
especially Michigan, Maryland and Delaware. The result- 
ant double taxation is the fault of the peculiar method of 
“‘apportionment” used by the District. Although not all 
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so-called ‘‘double taxation’’ is unconstitutional, duplica- 
tion under these facts is a constitutionally forbidden dis- 
crimination against interstate commerce. 


The Tax Court, having before it no Regulation of the 
Commissioners which could be applied to produce a valid 
assessment, was required by prior decisions of this Court 
to devise an apportionment formula which would have that 
result. It did so, with a formula of property, payroll and 
sales. That formula fully complies with all the require- 
ments of the Act, with P. L. 86-272, and with all the consti- 
tutional guaranties. It avoids taxing income not earned 
in the District, and it taxes certain income earned in the 
District which the District’s ‘‘formula’’ improperly ex- 
empts. It avoids double taxation. It fairly attributes 
income to the District in proportion to business done there. 
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ARGUMENT 


1. The District Commissioners Have Not Attempted to 
Follow the Statute 


The District of Columbia Income and Franchise Tax Act 
of 1947 has been the subject of excessive quantities of 
litigation, seriously disproportionate to the essentially con- 
ventional concept of the Act and the relatively small and 
simple economy of the District. A major cause is that the 
District Commissioners have never sought, and do not now 
seek, in good faith to carry out the statutory mandate to 
devise regulations which, recognizing that the ‘‘net income”’ 
of a ‘‘trade or business carried on or engaged in both within 
and without the District ... shall... be deemed to be 
income from sources within and without the District,’’ will 
determine ‘‘the portion thereof’? that ‘Gs fairly attribut- 
able to any trade or business carried on or engaged in 
within the District.’* Article I, Title X, Sees. 1 and 2 
(Sees. 47-1580 and 47-1580a, D.C. Code, 1961). 


Over thirty states having similar tax laws have been 
able, either by statute or by regulation, to find reasonable 
pases for the apportionment of such income. Instead of 
following any of these precedents, the District Commission- 
ers have sought by one device or another to arrogate to 
the District much more than its fair share of the income 
of any business which in any way touches the District. 
Recognizing that there can be honest differences of opin- 
ion as to what constitutes a reasonable test of ‘‘fairly 
attributable,”? it is at least clear that such a test must 
work both ways—i.e., if certain circumstances occurring 
within the District make the income ‘fairly attributable”’ 
to the District, those same circumstances occurring with- 
out the District make the income ‘fairly attributable’ to 
some place without the District and not ‘‘fairly attributa- 
ble’”’ to the District. 


4. CCH lists 38 District cases (not all involving apportionment) since Janu- 
ary 1, 1952, and only 12 for Massachusetts, New York, Maryland and 
Virginia combined. A tentative move by the Commissioners toward a fair 
apportionment formula is evidenced in App. infra 29a-35a. 


ll 


The most recent effort of the District Commissioners is 
the best illustration of their failure to observe even that 
elementary principle of fairness. The Regulation promul- 
gated July 14, 1961, is a flagrant example of ‘‘working 
both sides of the street.’? The entire net income derived 
from the manufacture and sale of products wholly without 
the District is attributed to the District if the goods are 
shipped to, or even taken by, the purchaser into the Dis- 
trict, provided only that any one of a variety of other 
events occurs, including solicitation by an independent 
broker not having an office in the District,* advertising in 
a national magazine, or having such a contract as Respond- 
ent’s Dealer Selling Agreement, no matter where entered 
into or performed. In the reverse situation, the entire 
net income derived from the manufacture and sale of prod- 
ucts to purchasers outside the District is attributed to the 
District if the goods are located in the District at the 
time of sale, even though all elements of both manufactur- 
ing and selling may have taken place without the District, 


provided only that the state of ultimate destination does 
not in fact impose a tax on the same income. 


That last proviso, designed to make an appearance of 
avoiding double taxation, does not set up a proper test of 
taxability: It is well established that failure by one juris- 
diction to impose a tax which it could impose is no excuse 
for some other jurisdiction to invade its territory. Free- 
man V. Heit, 329 U.S. 249 (1946); D.C. v. Evening Star, 
106 App. D.C. 360, 273 F.2d 95 (1959). It does not in fact 
make any serious effort to avoid double taxation, even in 
connection with sales to customers outside the District. 
Suppose, for example, the entirely likely case of goods 
manufactured in Maryland and sold through a sales office 


5 Printed in the Appendix to Petitioner’s brief at pages ix-xiv, 


6 The Act provides, in Article I, Title I, Section 4(h) (Section 47-1551e(h), 
D.C. Code 1961): ‘‘For the purposes of this proviso, the words ‘agent’ or 
‘representative’ shall not include any independent broker engaged independ- 
ently in regularly soliciting orders in the District. . . .’” 
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and warehouse in the District to a customer in Virginia. 
Virginia (on those facts alone) would not tax the resultant 
income, but Maryland would—and so would the District, 
to the extent of 100%. Not even the appearance of avoid- 
ing double taxation is attempted under the actual facts of 
Respondent’s situation, in which goods are manufactured 
in Maryland and shipped to customers located in the Dis- 
trict, the income from such transactions being properly 
taxed in part by Maryland. 


The purpose of such a Regulation is obviously not to 
achieve a fair apportionment. Its real purpose is revealed 
in Petitioner’s call for sympathy for its position that it 
must be allowed to tax 100% of the net income derived 
from the manufacture of products wholly without the Dis- 
trict and their sale without the District to customers within 
the District (Pet. Br. 45) : 


“*As this Court knows, the land area of the District 
is limited and, except for the tourist trade, its business 
activity is essentially merchandising. It is the market 
for many corporations whose major payrolls and 
property investments are located outside the District, 
although concentrated selling activities take place 
within the District. Such selling activities, however, 
rarely require large investments in property or high 
payrolls.” 


The same point of view was expressed by Petitioner’s 
witness Nathan (JA 310): 


“Tt is in the District of Columbia that it [taxing 100% 
of income at location of customer] is eminently more 
fair than any other jurisdiction because .. . your great- 
est single employer in the District is not a taxpayer 
and is not subject to tax.”’ 


In other words, the District must be allowed to tax income 
produced elsewhere because not much income is produced 
in the District! 
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We do not intend to engage in any merely technical or 
procedural argument as to whether the Regulations (of 
whatever version) are valid, and if valid for prospective 
application may be valid for retroactive application, being 
content to rest upon the Tax Court’s opinion in this case 
and its second opinion in Gallant v. D.C., C.C.H. D.C. Tax 
Reports {| 200-004, aff’d by this Court June 28, 1962. We 
submit, however, that the Regulation is so patently de- 
signed to achieve under some circumstances results en- 
tirely contrary to those envisioned by Congress that its 
invalidity in concept cannot be saved by the fact that it 
might, under some other conceivable circumstances, produce 
a reasonable result—by coincidence, not by design. 


It is interesting to note that the 1961 Regulations, de- 
veloped after this case had been tried, attempt to encom- 
pass specifically certain facts brought out at that trial. 
One is Respondent’s national advertising (directed not at 
Respondent’s customers, but at its customers’ customers). 


Another is the ‘‘Dealer Selling Agreement” which does not 
sell vehicles but defines the conditions under which they 
will be sold by Respondent to the dealers. 


2. Direct Answer To Petitioner’s Brief 


Petitioner does not clearly observe the distinction be- 
tween ‘‘allocation’’ and ‘‘apportionment,” although the 
Act clearly recognizes it and to some extent the Regula- 
tions do too. Section 10.2-(b) of the Regulations declares: 


“The word ‘allocated’ . . . means a detern ination 
based upon actual figures specifically applicable 
thereto; and the word ‘apportioned’ . .. means a 
ratable portion determined on a percentage basis.’ 


With those definitions we are in agreement. Otherwise 
expressed, an item of income is ‘‘allocated’’ if it is re- 
quired to fall entirely on one side of the fence or the other 
and is determined to have fallen on one side; and an item 
of income is ‘‘apportioned”’ if it belongs in part to both 
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sides of the fence and a ‘‘formula”’ or percentage fixes the 
relative sizes of the parts. This is not the same as apply- 
ing a percentage of gross reccipts to total net income to 
compute the part derived from a selected segment. Ap- 
portionment begins after that. 


Petitioner’s principal arguments, as we understand them, 
are that Respondent’s net income derived from the manu- 
facture of products wholly without the District and their 
sale without the District to customers within the District 
is ‘‘other income from sources within the District,’’ which 
the Act allocates to the District (a point which was never 
raised in the Tax Court); and that accordingly the Regu- 
lations which purport to ‘‘apportion’’ 100 per cent of 
‘‘trade or business’’ income to the District are valid. 

Petitioner evidently has overlooked Section 1 of Title 
VII of the Act (Section 47-1571, D.C. Code, 1961), which 
it neither quotes nor cites (although quoting section 2 
(Pet. Br. 30)), and which affords the complete answer to 
its contention. The ‘‘taxable income’’ of a corporation 
is there defined as ‘‘the amount of net income derived from 
sources within the District within the meaning of title X 
of this article.’’ (Italies supplied.) Therefore, any statu- 
tory references to ‘‘sources within the District,’? such as 
those on which Petitioner relies, must be read in the light 
of Title X. 

The Act (Art. I, Title X, Sec. 1 and 2; See. 47-1580 and 
47-1580a, D.C. Code, 1961) clearly contemplates five differ- 
ent types of net income, and prescribes the treatment for 
each, three expressly and two impliedly: 

(1) Income from ‘‘trade or business carried on or 
engaged in wholly within the District,’’ which is ex- 
pressly ‘‘allocated’’ to the District. 

(2) Income from ‘‘trade or business carried on or 
engaged in wholly’? without the District, which is im- 
pliedly ‘‘allocated’’ out of the District. 


(3) Income from ‘‘trade or business carried on or 
engaged in both within and without the District,’’ 
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which is expressly ‘‘deemed to be from sources within 
and without the District’? and directed to be appor- 
tioned accordingly. 


(4) ‘‘Other income from sources within the Dis- 
trict,’’? which is expressly ‘allocated’? to the District. 


(5) ‘Other income from sources” without the Dis- 
trict, which is impliedly “allocated” out of the District. 


The entire basis of Petitioner’s argument is failure to 
follow this categorization of income. First, it combines 
categories 2 and 3 and argues in effect that because the 
total of the two has been ‘‘apportioned’’ on the basis of 
the ratio of sales to District customers and to others, the 
amount determined for category 3 is to be treated as if 
it were category 1 (there is no contention that Respondent 
has any category 1 income). Second, it incorporates cate- 
gory 3 into category 4 and argues that what is obviously 
“trade or business’’ income is also ‘‘other income’’ and 
that its ‘‘source’’ is the customer. 


Notwithstanding Pctitioner’s statement (Pet. Br. 37) 
to the contrary, we seriously dispute that Respondent’s 
‘gales to District customers resulted in receipt of income 
from District sources.” This Court disputes it, too. In 
District of Columbia v. Evening Star Newspaper Co., 106 
App. D.C. 360, 367, 273 F.2d 95, 102, it said: 


“‘Sinee the statute refers to more than one category 
of net income, it must envision a situation where the 
revenue of a corporation comes from such varied and 
diverse sources that it can be separated into more than 
one stream. In this case, as would be true of many 
businesses, the income can logically be divided into 
operating and non-operating income. ... In short, the 
tax will be caleulated on the sum of the two separate 
‘net incomes’; i.e, (1) net income from non-operating 
activities (rentals, ete.) which in this case is from 
‘sources within the District,’ and which is specifically 
allocated to the District, and (2) that portion of oper- 
ating net income from the trade or business which is 
‘fairly attributable to... business carried on. . - 


16 


within the District.’ The only problem remaining is 
the proper apportionment of the net operating income, 
as between District and non-District sources. . . . The 
statute speaks of two types of ‘net income’ recognizing 
that corporations may have income both from a trade 
or business or from ‘other sources within the District.’ 
The... Regulations . .. envision a procedure whereby 
certain income will be specifically allocated to District 
sources, Le., rents, royalties, income from sale of real 
property, ete. ,... whereas other income from various 
activities both within and without the District would 
be apportioned depending upon the source or activity 
which produced it... .’’ 


Respondent has other ‘‘income,’’ consisting of interest 
and dividends, which has been specifically allocated accord- 
ing to source, some to the District and some outside the 
District. Respondent has no trade or business income 
derived from trade or business carried on exclusively 
within the District, but does have substantial income from 
trade or business carried on wholly without the District. 
Petitioner does not deny that such income should be allo- 
cated out of the District. The dispute is concerned solely 
with income derived from trade or business carried on both 
within and without the District, which Petitioner would 
allocate entirely to the District but which Respondent con- 
tends, and the Tax Court found, must be apportioned be- 
tween the District and other jurisdictions. 


Petitioner argues (Pet. Br. 35-7) that 100% of all in- 
come that is not exempt is fully taxable. This same argu- 
ment was made (with respect to sales to the United States) 
in Gallant, supra, and disposed of by the Tax Court in a 
discussion which was specifically approved by this Court. 
An exemption cannot create taxability, and income which 
does not enjoy the exemption is entitled to apportionment 
as if no exemption existed. 


Petitioner’s claim that a Regulation promulgated July 
14, 1961 is not retroactive when applied to 1957 and 1958 
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puzzles us, but we are concerned with a more fundamental 
question. Either version (1961 or 1953) of the Regulations 
is invalid as applied to the circumstances of Respondent’s 
case for two reasons: they (1) undertake to attribute to 
the District income which arises elsewhere, through the 
manufacture of products without the District and (2) at- 
tribute to the District nothing from the activities of offices 
existing in, personnel working in, and property used in the 
District. In both respects the eminently reasonable Act 
is violated. It does not purport to tax income earned else- 
where, while the Regulations (the 1953 version as applied 
by the Finance Officer, the 1961 version by express terms) 
attempt to do so; it does not exempt the activities of non- 
sales offices in the District, while the Regulations do so. 


Actually, if properly applied, the 1953 version does not 
tax any part of the income which Respondent derives from 
its manufacture of products wholly without the District 
and their sale without the District to customers within the 
District. It is for this reason that Respondent’s returns 
were necessarily filed on the basis of virtually no income 
attributable to the District. The Regulation says that tax- 
able income is that which results from the manufacture 
and sale of products if—and only if—the sale is “fairly 
attributable”’ to the District. (Reg. 10.2-(¢).) Tgnoring for 
the moment the obvious impropriety of leaving wholly out 
of consideration the contribution of manufacturing to in- 
come, we examine the ‘‘sale’’ itself to determine where 
it is ‘fairly attributable.’? There usually is no solicitation 
—these orders do not require it. The customer ordinarily 
mails the order to an office without the District; the order 
is accepted without the District; payment is received with- 
out the District; shipment is made without the District. 
Nothing, on Respondent’s behalf, takes place within the 
District except a low-level (usually) liaison and promo- 
tional activity by travelling representatives. 


If, as the Regulations require, a ‘‘sale’’ must be allocated 
to a single place when it has elements that occur in more 
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than one place, then common sense requires that it be allo- 
cated to the place where most of the elements are found. 
Under the circumstances detailed above, it is obvious that 
Respondent’s sales are not ‘‘District sales.’”? Respondent 
had no choice but to file its returns as it did. The result 
(virtually no tax) is absurd merely because the Regulations 
are absurd. The 1961 version, in attempting to declare 
that a sale is ‘‘fairly attributable’’ to the District under 
the circumstances described, merely compounds the ab- 
surdity. 


As pointed out by the Tax Court, these Regulations— 
either version—do not ‘‘apportion,’’ they try to ‘‘allocate.”’ 
They identify a segment of the business and then attribute 
the income therefrom entirely to one spot—the District. 
In this respect a “formula’’ based on sales alone differs 
fundamentally from single-factor formulae employing oth- 
er factors. Almost any other conceivable factor—be it 
property, payroll, total costs, or something else—appor- 
tions; perhaps crudely, but it still apportions. The sales 
factor never apportions, it merely allocates—100% in or 
100% out as to any one segment of business from start to 
finish. 


Petitioner tries to put Respondent in business in the 
District through its customers, the dealers. (Pet. Br. 55-6.) 
Its business is to the dealers, not through them. They are 
independent businesses who pay their own taxes and are 
in no sense Respondent’s agents, as is clear from the facts 
stipulated. (JA 430-1; Facts Stip. Exh. 1A, 2B, 3C.) Sim- 
ilarly, the security interest which Motors Holding Division 
keeps in the dealerships to which it is supplying temporary 
capital is proposed as a reason for finding that all dealers 
—only a minor fraction of whom are involved in such 
financing—are integral parts of the car divisions (unre- 
lated to Motors Holding Division) whose customers they 
are. These points require no argument. 
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Petitioner states that Respondent’s operations in the Dis- 
trict were “‘varied and extensive’? (Pet. Br. 55.) Their 
variety and extent, however, cannot be measured by the 
number of words it takes to describe them. Merely reciting 
the activities and so characterizing them gives the Court 
no guidance on the essential question whether (on Petition- 
cer’s theory) the net income fairly attributable to such ac- 
tivities was $5,156,525 (in 1957) and $2,707,677 (in 1958)— 
or whether such ‘‘varied and extensive”’ activities fairly 
accounted for only $2,023,247 (in 1957) and $1,061,769 (in 
1958) of Petitioner’s net income, as the Tax Court found. 
(App. infra 25a-26a, 43a.) To answer that question, we 
must go beyond mere verbal description and seek the best 
quantitative measure of the relative contribution of those 
activities in the District to the total net income of the Re- 
spondent. 


Actually, Respondent’s total District activities are very 
small in relation to the amounts of tax assessed, as shown 
by, among other things, the payroll and property figures. 
(App. infra 43a.) The great majority of such activities 
have no relation to the transactions taxed, being the ac- 
tivities of the miscellancous offices not connected with mo- 
tor vehicle sales. The assessments do not tax such activi- 
ties (as they should to comply with the Act) but use them 
as an excuse for taxing income not related thereto. The 
actual activities connected with that income are only the 
promotional visits of very few personnel travelling from 
offices outside the District. (JA 399-464, 471-83.) 


Nothing in District of Columbia v. Southern Railway Co., 
107 App. D.C. 285, 277 F.2d $4 (1960) (relied on in Pet Br. 
97 and 46), supports petitioner’s position. The Court held, 
first, contrary to petitioner’s position here, that an amend- 
ment to the regulations could not be applied retroactively. 
Beyond that, the Court did no more than sustain the Tax 
Court’s construction and application of the applicable reg- 
ulations, the validity of which was not placed in issue by 
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either party.7. This Court, in affirming ‘‘reluctantly”’ (as 
petitioner puts it), recognized ‘‘the force of the District’s 
contention that a larger share of Southern’s net income 
should be allocated to the District,’? but stated that it had 
been referred to no tenable basis for doing so. In a foot- 
note the Court reserved opinion with respect to ‘other 
possible regulations which might employ different criteria’’ 
to achieve that result—as the present three factor formula 
would have done. The District had not proposed such a 
formula, and the taxpayer, of course, did not advocate a 
formula that would have increased its tax. This was an- 
other case in which the District lost revenue because its 
regulation was inept. Cf. D.C. v. Nvening Star Newspaper 
Co., supra. The regulation applied in Southern Railway 
applied to service industries and not to manufacturers, and 
hence is not involved here. 


3. The Act Does Not Tax As “Fairly Attributable” To the Dis- 
trict 100% of Income Derived From Outside Manufacture 
and Sale of Products To District Customers. 


The tax is imposed upon corporations by Article I, Title 
VII, Section 2, of the Act (Section 47-1571a, D.C. Code, 


=, 
1961) “for the privilege of carrying on or engaging in any 
trade or business within the District.”’ (The other taxable 
privilege ‘‘of receiving income from sources within the Dis- 
trict’? has no application to the portion of Respondent’s 
income here in dispute, as explained above.) It is the 


7 Under the carlier regulations, the only formula provided was based on the 
ratio of ‘‘charges for * * * work done and services performed in the District’” 
and everywhere. Under the amendment, the ratio of ‘‘costs of * * * work done 
and services performed in the District?’ and everywhere was used. The Tax 
Court construed both provisions to refer to the charges for and costs of ‘‘work 
done and services performed for some person other than the taxpayer,’’ and 
hence excluded from both the ‘‘charges’’” and ‘‘costs’’ ratios those head office 
and terminal expenses which related to carriage of passengers and freight out- 
side the District. This Court held that, on the record, the Tax Court had not 
reduced District costs to an unwarranted extent. But neither court said that 
local payrolls could not have been considered as a factor in a properly worded 
formula which included them. 
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privilege of carrying on trade or business that is taxed, not 
the privilege of having customers. 


The theory, upon which the assessments are based, that 
the tax is for the privilege of having customers (and that 
the location of the customer is the source of net income) is 
unsound by any test, as a simple example illustrates: It 
would justify application of New York’s corporate net 
income tax to the entire profit earned by a Washington 
hotel on the room rent paid by a visiting resident of New 
York. 

‘¢Carrying on trade or business’’ can only mean doing 
something—local activities—the use within the jurisdic- 
tion of personal services and capital goods. 


The statute requires that the tax be on that net income 
which is ‘‘fairly attributable’’ to what is done by the tax- 
payer in the District—to the taxpayer’s activities in the 
District—to the taxpayer’s employment within the District 
of people and property. ‘‘Fairly attributable’ does not 


mean ‘‘conceivably attributable”’ or “to any extent or in 
any way attributable’’; it means “reasonably attribut- 
able.’’ 


Among the facts found by the Tax Court is that Re- 
spondent’s net income which has been assessed was earned 
by a series of transactions running through manufacture 
of the products to their ultimate sale to District customers. 
All of those ‘‘transactions,’’ except only the very small 
amount of promotional activity in the District, occurred 
outside the District. The net income is attributable to 
them all, and hence only a very small part of it can be 
‘fairly attributable’’ to the District. 


On the other hand, Respondent had offices and activities 
in the District which were wholly unrelated to the sales 
upon which the assessments are based, and yet they must 
be assumed .o have made some contribution to Respond- 
ent’s total net income. The assessments are wrong in not 
taxing them. 
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4. Allocating To the District 100% of Respondent's Income 
From the Manufacture and Sale Without the District of 
Products Sold To District Customers Violates the Statutory 
Requirement That Such Income Be Deemed To Be From 
Sources Within and Without the District. 


The Tax Court properly found that the only ‘‘trade or 
business’? here involved is that segment of Respondent’s 
total business which consists of the manufacture and sale 
of products sold to customers within the District. There 
is no dispute as to the amount of income derived therefrom. 
One of Petitioner’s experts testified (JA 260-63) lucidly that 
the manner of arriving at that amount was (in the absence 
of separate accounting, which was impractical and unavail- 
able) correct; namely, to assume that the amount of net 
income in every dollar of receipts is the same as the amount 
in every other dollar of receipts; hence, multiplying the 
total net income from all business by a fraction the numera- 
tor of which is gross receipts from the desired segment and 
the denominator of which is total gross receipts determines 
the total net income derived from that segment. We agree; 
this identifies the income to be apportioned, but does not 
apportion it. 


Petitioner’s expert witnesses recognized as a fact that 
the amount thus determined was the total income derived 
from carrying on trade or business both within and with- 
out the District and that attributing it entirely to the 
District would not be deeming it to be from sources within 
and without the District. (JA 285-89; 313-22.) The Act, 
however, commands that it shall be so deemed, and directs 
that it be apportioned accordingly so as to tax that portion 
fairly attributable to the portion of the trade or business 
carried on in the District. Petitioner cannot escape from 
the factual determination of its own expert witnesses that 
the amount assessed as District income is the total net 
income from Respondent’s business carried on within and 
without the District, and the legal requirement that such 
income be deemed to be in part from sources without the 
District. 
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Actually, that computation of net income, and the com- 
putations of the Tax Court under the apportionment for- 
mula which it used, are shorthand computations which 
produce accurate results but which tend to obscure what 
is being done. Working them in longhand helps to clarify. 


The Act directs that net income shall be determined by 
subtracting from gross receipts the expenses and other 
deductions attributable thereto. (Art. I, Title III; See. 47- 
1557 to 47-1557b, D.C. Code, 1961.) We know the amounts 
of total gross receipts and the part thereof derived from 
sales to District customers. Applying that ratio to the 
known total expenses and other deductions, we determine 
the deductions allocable to District receipts. Subtracting 
one from the other leaves net income from that segment 
of the business represented by “District receipts.’’? Thus, 
for 1957 (figures for convenience are in thousands of dol- 
lars and rounded) (App. infra 43a) : 


Longhand Shorthand 


Method Method 
(a) District Receipts 37,186 37,186 
(b) Total Receipts 9,461,856 9,461,856 
(ec) Total Deductions 8,149,763 
(d) Total Income 1,312,093 


(e) Segment Deductions 32,029 
(a+b) xe 


(f) Segment Income 5,157 
a—e 

(g) Segment Income 5,157 
(a+b) xd 


Either method arrives at the same amount of net income 
derived from the segment of the business carried on both 
within and without the District. That is the amount which 
is to be apportioned. Again, the apportionment can be 
done either longhand (for clarity) or shorthand (for 
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convenience). The Tax Court used shorthand, as does 
Respondent in its tabulation (App. infra 48a), and as is 
generally done. Here we illustrate both, again with 1957 
figures, on the assumption, supported by the uncontra- 
dicted expert testimony, that ‘‘payroll’’ and “‘property”’ 
fractions are sound measures of relative business activity: 


Longhand Shorthand 
Method Method 
(a) District Receipts 37,186 
(b) Total Receipts 9,461,856 
(d) Total Income 1,312,093 
(f) Segment Income 5,157 
(h) District Payroll 1,268 1,268 
(i) Tota] Payroll 2,662,072 2,662,072 


(j) Segment Payroll 10,462 
(a+b) Xi 


(k) District Property 1,361 1,361 
(1) Total Property 6,247,160 6,247,160 


(m) Segment Property 24,551 
(a+b) x1 


(n) District Income 457 
(h+ j) + (k+m) 
2 


(o) District Income 
(h+i) + (k+]1) 
2 


xf 


xd 


Longhand or shorthand, the result is the same; but the 
longhand method shows more clearly the illogic of using 
a sales factor, either alone or in conjunction with other 
factors, for ‘‘apportionment’’ purposes. When the ratio 
of gross receipts has been applied to determine the amount 
of net income to be allocated to the selected segment, it 
has exhausted its function and cannot validly be used again 
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to divide up that income. Nevertheless, there are practical 
reasons for a three-factor formula, including sales, as 
Respondent pointed out to the Tax Court, and as the Tax 
Court found. That feature can be added to the tabulation 
as follows: 


Longhand Shorthand 
Method Method 


(p) District Income 2,023 
((h = j) + (k +m) xf) +f 
3 
(q) District Income 2,023 
(hi) + (k+l) +(a +b) yg 
3 


The longhand method clearly reveals the duplication in 
the treatment of income—that is, using the income to 
apportion itself. The effect is arbitrarily to assign or al- 
locate one-third of the apportionable income to the District, 


and then to apportion the remaining two-thirds. The iden- 
tical principle is involved in, and the identical result 
achieved by, the shorthand method. This last is the one 
used by the Tax Court, and the figure shown is the one 
arrived at by the Tax Court. 


We have no quarrel with the result reached in Gallant, 
Inc., v. D.C., CCH D.C. Tax Rep. {1 200-004, in which the 
Tax Court held, and this Court (on June 28, 1962) af- 
firmed, that taxing Gallant’s income in the ratio of sales 
made in the District was proper. Gallant is a pure selling 
organization, which is reason for taxing its income where 
its selling activity takes place. 


Respondent would be in a similar situation if it were 
a separately incorporated, separately owned, ‘‘manufac- 
turer’s agent’’ handling the distribution of Respondent’s 
products through a principal office in the District. Only 
the income of that activity—selling—would be involved. 
Under the actual facts of this case, Respondent has been 
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assessed not only for the income of its sales department, 
but for all of the much larger income of its manufacturing 
operations. It is precisely as if the District had sought to 
attribute to Gallant all the income, from products sold 
through Gallant, of Gallant’s principal, Minnesota Mining 
and Manufacturing Company, generated by its manufactur- 
ing operations in Minnesota. 


5. The Assessments Attempt To Reach Values Not Within the 
District and Thus Unconstitutionally To Deprive Respond- 
ent of Its Property Without Due Process of Law. 


The Tax Court in its opinion set forth the constitutional 
questions which Respondent had raised, but, doubting its 
authority to do so, declined to pass upon them. (App. 
infra 4a-6a.) As this Court suffers from no such disability, 
we raise those questions here. It may very well be that 
this Court, as did the Tax Court, will conelude that the 
assessments made against Respondent are not authorized 
by the Act, and hence have no occasion to reach the con- 
stitutional questions. Nevertheless, since statutes are con- 
strued, if possible, so as to apply them without violating 
the Constitution, an examination of constitutional limita- 
tions is an aid to statutory construction. In this case it 
confirms the construction which the plain words of the 
Act suggest and confirms the impropriety of the appli- 
cation given to those words by the District. 


Congress, in legislating for the District, is restrained by 
the provisions of the Bill of Rights, including the due proc- 
ess clause of the Fifth Amendment (App. infra 39a-40a), 
which is essentially the same as the corresponding clause 
of the Fourteenth Amendment, applicable to the States. 
Bolling v. Sharpe, 347 U.S. 497, 499 (1954) ; Hamilton Na- 
tional Bank v. D. C., 185 App. D.C. 109, 176 F.2d 624 
(1949). A fortiori a subordinate board created by Con- 
gress is so restrained. It has long been beyond dispute 
that the due process clause inhibits the taxing by any gov- 
ernment in the United States of values not within its terri- 
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torial jurisdiction. Wallace v. Hines, 253 U.S. 66, 70 (1920) ; 
Hans Rees’ Sons v. North Carolina, 283 U.S. 123 (1931). 


There can be no challenge on this ground to the District 
of Columbia Income and Franchise Tax Act of 1947 itself. 
In undertaking to tax only that trade or business income 
which is fairly attributable to business carried on in the Dis- 
trict it clearly does not require, even if it could be construed 
to permit, drawing into its web income which is earned else- 
where. The difficulty is entirely with the manner in which 
the District Commissioners have sought to apply—or 
rather, misapply—the Act. 


The tax here is for the privilege of carrying on business 
in the District, and its measure is the net income derived 
from that business. To attribute to that business income 
which is earned elsewhere is to arrogate to the District a 
tax base which belongs to Maryland, Delaware and Michi- 
gan. 


It is abundantly apparent that the assessments here do 
exactly that. The income which was assessed has been 
definitely established to be income derived in major part 
from activities—manufacturing and selling—carried on or 
engaged in without the District, and only to a very minor 
extent from activities carried on or engaged in within the 
District. The Tax Court found as fact (App. infra 3a): 


“5, The segment of [Respondent’s] business which 
was conducted both within and without the District of 
Columbia consisted of the manufacture of a certain 
number of automobiles and kindred products without 
the District and the sale thereof to customers within 
the District. The net income from this segment of 
[Respondent’s] business was earned by a series of 
transactions beginning with the manufacture of prod- 
ucts in several states and ending with the sale to cus- 
tomers in the District. While the net income was not 
realized until sale, it was earned in part by manufac- 
ture of the products sold, including in addition to 
actual manufacture, procurement of material, finane- 
ing, use of property and administration.”’ 
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It is no answer that the gross receipts were all from 
within the District. This is not a gross receipts tax—such 
taxes are akin to sales and use taxes in that their economic 
burden tends to be borne by the purchaser, and are prop- 
erly payable to the jurisdiction to which the purchaser is 
subject. International Harvester Co. Vv. Department of 
Treasury, 322 U.S. 340 (1943) ; McLeod v. J. E. Dilworth 
Co., 322 U.S. 327 (1944), and the quotation therefrom at 
p. 29 of Petitioner’s brief. This is a net income tax, borne 
by the seller, which may constitutionally be levied only by 
the jurisdictions in which the income is created.* 


The Supreme Court cases cited by Petitioner as estab- 
lishing the validity of ‘‘the District’s approach to appor- 
tionment” (Br. 28-29) did not, of course, involve the inter- 
pretation of the District law, and in fact involved no ques- 
tion of apportionment of net income at all. Department of 
Treasury of Indiana v. Wood Preserving Corp., 313 U.S. 
62 (1940) ; International Harvester Co. v. Department of 


Treasury, 322 U.S. 340 (1944) ; and Norton Co. v. Depart- 
ment of Revenue of Illinois, 340 U.S. 584 (1951), all in- 
volved the limitations imposed by the Commerce Clause of 
the Constitution upon state power to tax in full the unap- 
portioned gross receipts of certain sales having interstate 
aspects. Panitz v. D. C., 74 App. D.C. 284, 122 F.2d 61, 
which Petitioner stresses, was likewise a gross receipts tax 
case. Hump Hairpin Mfg. Co. v. Emmerson, 258 U.S. 290 
(1922), and International Harvester Co. v. Evatt, 329 U.S. 
416 (1947), involved apportionment of capital stock (not 
net income), not by a single factor but by two factors. 
Aside from those differences, the ultimate distinction is 
that suggested by the Supreme Court in International Har- 
vester Co. v. Evatt, at 423, namely that Respondent has 
“demonstrated that the apportionment here achieves an 
unfair result, cf. Hans Rees’ Sons, Inc. v. North Carolina, 


8Or possibly in the jurisdiction of domicile, but that is immaterial here 
since Respondent has neither its legal nor its commercial domicile in the 
District. 
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983 U.S. 123, 134, 135.’? The opinion of the Tax Court 
(App. infra 13a-16a) adequately distinguishes both Panitz 
and Eastman Kodak v. D. C., 76 App. D.C. 339, 131 F.2d 
347. We fully accept the language of Mr. Justice Rutledge 
quoted by Petitioner (Br. 29) (which is from his dissent in 
McLeod v. J. E. Dilworth Co., supra, not, as stated by Peti- 
tioner, from his concurrence in International Harvester Co. 
v. Department of Treasury), but we point out that he was 
writing about a sales tax. The rules applicable to net in- 
come-based franchise taxes are quite different from those 
applicable to other types of tax. Northwestern States Port- 
land Cement Co. v. Minnesota, 358 U.S. 450, 462-3 (1959). 


6. The Assessments Herein Result In Unconstitutional 
Double Taxation 

The commerce clause of the Constitution (App. infra 
39a) is an affirmative grant of power to Congress, and 
accordingly cannot be a limitation on the powers of Con- 
gress, but it is a self-operating limitation upon the powers 
of the States. While Congress is free from any such in- 
hibition, it cannot delegate that freedom to its subordinate 
ereatures. Although Congress may, under its power to 
legislate for the District, burden interstate commerce in 
ways that would be forbidden to a State, Neild v. District 
of Columbia, 71 App. D.C. 306, 110 F.2d 246 (1940), the 
District Commissioners and the Finance Officer cannot. 
Stoutenburgh v. Hennick, 129 U.S. 141, 148 (1889) ; District 
of Columbia v. John R. Thompson Co., 346 U.S. 100, 107 
(1953). 


The Tax Court’s findings include the facts that the prod- 
ucts which Respondent sold to customers in the District 
were manufactured by Respondent largely in Michigan, 
Maryland and Delaware (Finding 2, App. infra la-2a), 
and that Respondent paid to those states substantial taxes 
on the same income that the District seeks to tax 100%. 
While not all forms of ‘‘double taxation”’ are unconstitu- 
tional, double taxation which discriminates against inter- 
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state commerce is definitely forbidden. Western Livestock 
v. Bureau of Revenue, 303 U.S. 250, 253-6 (1938) ; Michigan- 
Wisconsin Pipe Line Co. v. Calvert, 347 U.S. 157, 170 
(1954) ; J. D. Adams Mfg. Co. v. Storen, 304 U.S. 307, 311-2 
(1938). See Northwestern States Portland Cement Co. v. 
Minnesota, 358 U.S. 450, 458, 462-3 (1959). 


Minor overlapping in the application of the taxes of two 
or more jurisdictions to the same subject is tolerated as one 
of the unevenesses inherent in the Federal system. Inten- 
tional gross duplication is not permissible. That is what 
we have here. 

The Tax Court found: 

*3.(a) The [Respondent] in accordance with the 
statutes of the respective states filed income tax re- 
turns and paid income taxes for the taxable years in- 
volved as follows: 


Year State Amount 


1958 Delaware $127,844.95 
1957 Maryland 510,792.31 
1958 Maryland 271,425.75 
1957 Michigan 8,955,799.55 
1958 Michigan 6,940,309.50 

(b) A portion of the net income of [Respondent] 
derived from the segment of the |Respondent’s] busi- 
ness consisting of the manufacture of products with- 
out, and sale within the District of Columbia was 
taxed by the above mentioned states, pursuant to ap- 
portionment formulas (with factors of property, pay- 
roll and sales), as provided by their laws.’’ (App. 
infra 2a.) 


In each of those states the total net income is apportioned 
on the basis of a three-factor formula of property, payroll 
and sales, equally weighted. The following example illus- 
trates their application and effect. 


Assume that Chevrolet has a net income of $3,000,000 
derived from the manufacture and sale of automobiles sold 
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to customers located in the District; that three-fourths of 
the manufacturing activity takes place in Michigan and 
one-fourth (including the activities of the zone or ‘‘sales’’ 
office) takes place in Maryland. Michigan would tax 50% 
of the income (one-third of 75% property, 75% payroll, 
0% sales); Maryland would tax 16-2/3% (one-third of 
25% property, 25% payroll, 0% sales); and the District 
would tax 100% (sales alone). Chevrolet is taxed by the 
three states combined on 166-2/3% of its total income. 


It will be noted that if the District regulations are liter- 
ally applied they attribute none of Respondent’s income 
to the District, as demonstrated above in this Argument, 
and that the result then would be to leave one-third of Re- 
spondent’s income untaxed by any jurisdiction. 


There can be no doubt that the taxes of Michigan, Mary- 
land and Delaware are validly imposed, Armco Steel v. 
Michigan, 359 Mich. 430, 102 N.W.(2d) 552 (1960), appeal 
dismissed 364 U.S. 337 (1960); nor that the three factor 
formula which essentially they all use is reasonable, appro- 
priate and valid. Butler Brothers v. McColgan, 315 U.S. 
501 (1942) ; Northwestern States v. Minnesota, 358 U.S. 450 
(1959). 


The double taxation here goes far beyond the permissible 
limits of minor overlap; and since the customary-type 
taxes of the competing states are clearly valid, it follows 
that the duplication is the fault of the District’s unique 
and peculiar tax and the latter is invalid. 


The discrimination against interstate commerce is ob- 
vious: if the manufacturing operations actually performed 
in Michigan, Maryland and Delaware were instead per- 
formed in the District, the District’s tax would be no larger 
and there would be no taxes payable to the other states. 
Conversely, if the District customers were in the other 
states, there would be no District tax, and the income tax- 
able in the other states would be increased by only about 
one-third of the amount which the District now seeks to tax. 
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7. The Express Terms of the Act and of P.L. 86-272 Proscribe 
These Assessments and, if Not, the Resulting Discrimina- 
tion Unconstitutionally Deprives Respondent of Its Prop- 
erty Without Due Process of Law. 


Article I, Title I, Section 4(h) of the Act (Section 47- 
1551¢(h), D.C. Code, 1961), provides: 


“That the words ‘trade or business’. . . shall not in- 
clude ... sales of tangible property whereby title to 
such property passes within or without the District, 
by a corporation ... which does not physically have or 
maintain an office, warehouse, or other place of busi- 
ness in the District, and which has no officer, agent, or 
representative having an office or other place of busi- 
ness in the District ... except for the sole purpose of 
doing business with the United States.”’ 


Article I, Title X, Section 1 of the Act (Section 47-1580, 
D.C. Code, 1961) adds: 


“That income derived from the sale of tangible per- 
sonal property by a corporation . . . not carrying on 
or engaging in trade or business within the District as 
defined in Title I of this Article shall not be consid- 
ered as income from sources within the District. ...”’ 


P.L. 86-272 (73 Stat. 101, 15 USCA, Chapter 10B, Sections 
381-384) provides in Section 101 (App. infra 40a-42a) : 


“No State ... shall have power to impose ... a net 
income tax on the income derived within such State by 
any person from interstate commerce if the only busi- 
ness activities within such State... are either, or both, 
of the following: (1) the solicitation of orders ... for 
sales of tangible personal property, which orders are 
sent outside the State ... and are filled by shipment 
... from... outside the State; and (2) the solicitation 
of orders by such person . . . for the benefit of a pro- 
spective customer of such person, if orders by such 
customer to such person . . . are orders described in 
siete Ob)e22 


Respondent’s activities in the District related to the as- 
sessed income do not, with minor exceptions, rise to the 
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dignity of solicitation of orders, but are promotional ac- 
tivities in the nature of clause (2) of P.L. 86-272. 


It is not questioned that the entire net income assessed 
in this case is derived by Respondent from the manufacture 
and incidental ‘‘sales of tangible personal property where- 
by title to such property passes .. . without the District, 
by a corporation . . . which’’ does not utilize in connection 
therewith ‘‘an office, warehouse, or other place of business 
within the District,’’ nor “an officer, agent, or representa- 
tive having an office or other place of business in the Dis- 
trict....°’® Neither is it questioned that Respondent does 
physically ‘‘have and maintain an office . . . in the District”’ 
—several of them, in fact, which have no connection what- 
ever with the sales which are the subject of this assess- 
ment. 


There can be no doubt that the income here assessed is 
entitled to the protection of the quoted language of both 
statutes, unless the fortuitous presence of an office unre- 
lated to such income destroys that protection; and it is 
clear, under the Income and Franchise Tax Act, that at 
least one type of unrelated office—an office to do business 
with the United States—does not have that effect (some of 
Respondent’s offices are of that type). Does the presence 
of, for example, an office for the use of patent attorneys 
(Respondent’s employes) in working with the United States 
Patent Office to check patents and file patent applications 
make taxable income of Cadillac Motor Car Division which 
otherwise would not be? If Respondent’s competitor, in- 
stead of maintaining its own patent office employs an out- 
side firm of patent attorneys, it clearly would be entitled 
to the statutory protection. 


It would be wholly unreasonable to attribute to Congress 
in enacting, twelve years apart, both the Income and Fran- 
chise Tax Act (1947) and P.L. 86-272 (1959) an intention 


9 We do not overlook the minor exception pointed out above as to Chevrolet 
but consider it immaterial. 


34 


to be so capricious and discriminatory. Nor was Congress 
merely declaring that there can be no tax without ‘* juris- 
diction”’ or ‘‘nexus’’ as to the person of the taxpayer—the 
Supreme Court had already made that clear, even if it were 
not self-evident. What Congress did on each occasion was 
to prescribe the minimum requirements for jurisdiction over 
transactions and declare that certain activities are not such 
as to engender liability for income tax. The quality of 
such activities is not altered by the presence of other, un- 
related, activities. 


Tf these enactments were to be construed to permit such 
discrimination—as for example, to free Respondent’s com- 
petitor from tax on its motor vehicle income while taxing 
Respondent’s similar income merely because Respondent’s 
local patent attorneys are employes while the competitor 
retains outside counsel—they would, to that extent, uncon- 
stitutionally deprive Respondent of its property without 
due process of law. Hamilton National Bank v. D.C., 85 


App. D.C. 109, 176 F.2d 624 (1949); Concordia Fire Insur- 
ance Co. v. Illinois, 292 U.S. 535, 548-9 (1934) ; and espe- 
cially Royster Guano Co. v. Virginia, 253 U.S. 412 (1920). 


It will be noted that these protective statutes, construed 
and applied as we urge, although they forbid the assess- 
ments made in this case, do not exempt Respondent from 
paying to the District a franchise tax based on net income. 
This is quite evident in the case of a tax on that portion 
of Respondent’s entire net income which is determined by 
applying measures of Respondent’s activity within the 
District, as, for example, through use of the familiar prop- 
erty and payroll fractions. Respondent’s patent office, to 
continue that illustration, makes a contribution to Respond- 
ent’s net income which can be measured by such means. 


Lest the applicability of P.L. 86-272 to the District and 
to these assessments should be questioned, we point out 
that there can be no real doubt on the point. The statute 
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does not define ‘‘State,’’ but it is evident from the Commit- 
tee reports that Congress intended to include the District: 


“There are at least 35 States, the District of Columbia, 
and at least 8 cities taxing business income, including 
earnings derived from interstate commerce where there 
is local business activity.’’ (Sen. Rep. 658, 86th Cong., 
1st Sess., p. 3.) 


Cf. Talbott v. Silver Bow County, 139 U.S. 438, 444 (1891) ; 
Hurd v. Hodge, 334 U.S. 24 (1948). 


In Section 102, P.L. 86-272 provides that no State “shall 
have power to assess, after the date of enactment of this 
Act, any net income tax which was imposed .. . for any 
taxable year ending on or before such date . . . if the im- 
position of such a tax for a taxable year ending after such 
date is prohibited by Section 101’’ (quoted above). P.L. 
86-272 was enacted September 14, 1959, and these assess- 
ments were made February 24, 1960. Section 103 includes 
franchise taxes measured by net income in the term ‘‘net 
income tax.”’ 


8. These Assessments, Being Out of All Reasonable Proportion 
To the Business Done In the District. Unconstitutionally 
Deprive Respondent of Its Property Without Due Process 
of Law and Unconstitutionally Burden Interstate Com- 


merce, 
The Tax Court found as a fact: 


“<6. The method used by the assessing authority of 
the District attributed to the District 100 per centum 
of the net income derived by [Respondent] from that 
segment of its business which consisted of the manu- 
facture without, and sale of products within the Dis- 
trict. The percentage thus determined was out of all 
reasonable proportion to the trade or business carried 
on or engaged in by [Respondent] within the District.’’ 
(App. infra 3a.) 


Under the evidenee, it could not have failed to make such 
a finding. All the experts were agreed that the income 
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which the District assessed was the entire net income de- 
rived from the portion of Respondent’s business conducted 
both within and without the District (ignoring, as the Dis- 
trict does, the contribution of Respondent’s non-sales of- 
fices to its income not related to sales to District customers). 
There was ample expert testimony, not effectively contra- 
dicted, that the amount of income assessed was grossly 
in excess of any amount that could reasonably be attrib- 
uted to Respondent’s activities in the District. Both econ- 
omists and accountants testified, without contradiction, for 
Respondent that the extent of such activities can reason- 
ably be measured by the use of payroll and property fig- 
ures. (JA 68-9, 126-7, 152-3.) The amount of 1957 income 
assessed is cight times what it would have been had Re- 
spondent’s entire net income for the year been apportioned 
to the District on the basis of payroll, eighteen times as 
compared to a property basis, and thirteen times as com- 
pared to the average of both payroll and property. The 
corresponding 1958 figures are eight times, twenty times 
and fourteen times. (App. infra 43a; JA 66-8, 124-5, 148- 
55, 327-8.) The disproportion is even more dramatie when 
it is recognized that only a very small part of the figures 
for District payroll and District property had anything to 
do with the income assessed or the business from which it 
was derived. 


Precision is impossible and is not expected in the “in- 
tensely practical matter’’ of taxation, but gross distortions 
are not permissible. In the indistinguishable case of Hans 
Rees’ Sons v. North Carolina, 283 U.S. 123 (1931), the 
apportionment (it was actually an apportionment, not a 
100% allocation as with these assessments) was held to be 
unconstitutional because it assigned to the taxing jurisdic- 
tion about four or four and a half times the amount of 
income which the evidence showed was produced there. 
The limit of permissible error in approximation therefore 
lies somewhere below that figure, but here we have a dis- 
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proportion which is three times what the Supreme Court 
has found to be too much. 


We respectfully refer the Court to Hans Rees’, supra, 
not only as the authority which is controlling here, but for 
the singularly lucid exposition of principles and explana- 
tion of earlier decisions which is set forth in Chief Justice 
Hughes’ opinion, concurred in by Associate Justices 
Holmes, Van Devanter, McReynolds, Brandeis, Sutherland, 
Butler, Stone and Roberts. The entire opinion of only 
seven pages (after recital of facts, statutes and proceedings 
below) merits the closest attention, but we can quote only 
a few sentences. After analyzing and distinguishing Un- 
derwood Typewriter Co. v. Chamberlain, 254 U.S. 118 
(1920), and Bass, Ratcliff & Gretton, Ltd. v. State Tax Com- 
mission, 266 U.S. 271 (1924), the Court said (pp. 133, 134, 
135): 


“Undoubtedly, the enterprise of a corporation which 
manufactures and sells its manufactured product is 
ordinarily a unitary business, and all the factors in 
that enterprise are essential to the realization of prof- 
its... But the fact... does not mean that for the 
purpose of taxation the activities which are conducted 
in different jurisdictions are to be regarded as ‘com- 
ponent parts of a single unit’ so that the entire net 
income may he taxed in one State regardless of the 
extent to which it may be derived from the conduct 
of the enterprise in another State. ... 


‘¢| | . under the assessments in question, there was 
allocated to the State of North Carolina approximate- 
ly eighty percent of the appellant’s income. ... An 
analysis has been submitted by the appellant for the 
purpose of showing that the percentage of its income 
attributable to North Carolina ... did not in any event 
exceed 21.7 per cent... . It is sufficient to say that... 
the statutory method as applied to the appellant’s busi- 
ness for the years in question operated unreasonably 
and arbitrarily, in attributing to North Carolina a 
percentage of income out of all appropriate proportion 
to the business transacted by appellant in that State.’’ 
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9. The Formula Devised By the Tax Court Properly Determines 
the Portion of Respondent’s Net Income Taxable By the 
District. 

The assessments made against Respondent tax 100% of 
the net income derived from the manufacture of products 
wholly without the District, and their sale without the Dis- 
trict to customers within the District, and fail to tax any 
part of the contribution to Respondent’s net income by the 
activities of offices located in the District, none of which are 
involved in the transactions taxed. The assessments are 
wrong on both counts. The Tax Court’s formula corrects 
both errors. 


The assessments are wrong because it is established by 
the evidence and the findings that not all, in fact very little 
of, the taxed income is “fairly attributable’’ to the District. 
The result reached by the Tax Court is fair both to the 
taxpayer and to the District. 


The assessments are wrong because they ignore the stat- 
utory requirement that net income derived from trade or 
business carried on both within and without the District be 
deemed to he from sources within and without the District. 
The Tax Court’s formula recognizes that requirement. 

The assessments are wrong because they unconstitution- 
ally reach values not within the District. The Tax Court 
formula measures and excludes such values. 


The assessments are wrong because they unconstitution- 
ally subject Respondent to double taxation. The Tax 
Court’s formula avoids double taxation. 


The assessments are wrong because they are based upon 
income of a type which is excluded from the tax base by 
the express terms of the Act and of P.L. 86-272 and in so 
doing unconstitutionally discriminate against Respondent. 
The Tax Court’s formula does not violate either statute 
and does not discriminate either for or against Respondent. 


The assessments are wrong because they are out of all 
reasonable proportion to the trade or business carried on 
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by Respondent in the District and hence unconstitutionally 
burden interstate commerce and deny due process to Re- 
spondent. The Tax Court’s formula is directly propor- 
tioned to the trade or business carried on by Respondent 
in the District. 


The assessments are wrong because they do not tax in- 
come generated by Respondent’s offices in the District, as 
required by the Act. The Tax Court’s formula taxes such 
income. 


There being, therefore, no validly applicable formula 
provided in the regulations, the Tax Court was authorized 
to, and did, determine from the evidence the formula best 
suited to apportion Respondent’s net income. D. C. v. 
Gallant, Inc., 110 App. D.C. 202, 290 F.2d 745 (1961). 


The Supreme Court has repeatedly said: ‘‘Income may 
be defined as the gain derived from capital, labor or both 
combined.”? Stratlon’s Independence v. Howbert, 231 U.S. 
399 (1913); Eisner v. Macomber, 252 U.S. 189 (1920). In 
that statement it accurately summarizes the expert testi- 
mony adduced by Respondent in this case. There econo- 
mists and accountants explained in detail the factors in- 
volved in the production of income—land, labor, capital 
goods, and ‘‘entrepreneurship’’—described how they can 
be measured, and approved the use of property and payroll 
ratios as indicators of geographical distribution. Except 
for a very limited purpose, suggested by one economist, 
recognized to be quantitatively insignificant and imprac- 
ticably complicated, those experts declared that ‘‘sales’’ as 
such—i.e., the location of the customer—have nothing to 
do with it and give no indication of the locale to which 
income is fairly attributable. Selling activity is, of course, 
one of the elements. Its contribution is fully accounted 
for in the payroll of the sales force and the property it uses. 
There is no room for a ‘‘sales’’ factor in addition to the 
weight given to selling through the payroll and property 
factors. (JA 68-9, 124-6, 150-2, 349-56.) 
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Insofar, then, as the Tax Court used the amount of Re- 
spondent’s payroll expense in the District as compared to 
Respondent’s total payroll, and the value of Respondent’s 
property (both owned and rented) in the District as com- 
pared to Respondent’s total property, its formula was 
precisely in accord with logic and established economic fact. 


The inclusion of the sales factor does not rest upon logic 
or economic fact, but upon political practicalities. The 
three-factor formula—property, payroll, sales—has been 
approved by the Supreme Court even in the face of evi- 
dence that separate accounting, in a given case, would have 
produced a somewhat different result. Butler Bros. v. Mc- 
Colgan, 315 U.S. 501 (1942). This Court may take judicial 
notice, as the Tax Court did, of the net income-based tax 
laws of many states which use some variation of that for- 
mula. (JA 44, 202, 398.) 


Most important, however, of the considerations in favor 
of inclusion of a sales factor in this case is that Respond- 
ent’s activities which produced the income here to be ap- 
portioned were conducted primarily in Michigan, Maryland, 
and Delaware, each of which imposes a net income tax on 
income apportioned by a three-factor formula including 
“‘sales.”? The effect of this is to tax in those states only 
two-thirds of the income; the one-third would remain un- 
taxed unless the District were permitted to tax it. 


Actually, there is nothing wrong if a state chooses to 
subsidize exports (though it may not discriminate against 
imports) ; and if Maryland or Delaware or Michigan chooses 
to do so it really is none of the District’s business. Never- 
theless, in the interests of uniformity, we welcome use of 
the three-factor formula in this case and urged it upon the 
Tax Court. 


We demonstrated above the inequity and double taxation 
which would result if the assessments were upheld. Using 
the same examples, we show how that is corrected by the 
Tax Court: On page 31 above, we showed how, with hypo- 
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thetical simplified figures, Michigan taxed 50%, Maryland 
16-2/3% and the District 100% of the net income derived 
from the manufacture and sale of Chevrolet automobiles 
sold to District customers, resulting in taxes by all three 
jurisdictions combined of 166-2/3% of the total income. 
Using the same assumptions and the Tax Court’s formula, 
income taxable in the District would be 33-1/3% of the to- 
tal, so that the income taxed in the two states and the Dis- 
trict combined would be 100% —no more and no less. 


It cannot be denied that Michigan and Maryland, where 
the personnel, buildings, machinery and other assets are 
located and employed, are entitled, in exchange for all the 
services needed to support such extensive activities, to tax 
most of the income which is produced within their borders. 
It must be admitted that to the extent that such income is 
taxable in Michigan and Maryland it cannot fairly be taxed 
by the District. When the District gets one-third of the 
income, it gets at least all that it can lay any legitimate 
claim to. 


This is a complete answer to Petitioner’s complaint on 
p- 44 of its Brief that the judgment of the Tax Court is 
unfair in reducing the assessments by approximately two- 
thirds. Petitioner argues that it is ‘‘unfair’’ not to permit 
the District to tax the entire net income—$300,000 in its 
example—derived from the entire series of transactions, 
all accomplished outside the District, which culminate in 
sales to District customers. That is palpably untrue; and 
on the contrary it is demonstrated that it would be grossly 
unfair to permit the District to tax more than the $100,000 
in Petitioner’s example. At least as much as the remaining 
$200,000 is “fairly attributable’? to property, people and 
activities far beyond the District’s jurisdiction and to 
whom or which the District renders no services and pro- 
vides no protection whatever. 
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10. Summary 


We have not attempted to spar with Petitioner on the 
technical details of when a Regulation is valid or invalid 
as a matter of dates or relationship to a prior Regulation. 
We insist that none of Petitioner’s Regulations does, or 
can be made to, produce a result, when applied to Respond- 
ent’s facts, that does not violate the Income and Franchise 
Tax Act; or, unless applied as Respondent did in its tax 
returns, does not violate P.L. 86-272 and both the com- 
merce clause and the due process clause of the Constitution. 


Neither have we undertaken to analyze the numerous 
cases which Petitioner cites for such propositions as the 
validity of single-factor apportionment formulae. The 
opinion of the Tax Court in this case, the two opinions of 
the Tax Court in Gallant, and the two opinions of this Court 
in Gallant, supplemented if need be by the briefs therein, 
adequately distinguish those authorities and dispose of the 
arguments resting on them. Even more effective is Hans 


Rees’. We merely repeat that several of them involved 
gross receipts (sales or use) taxes and are clearly inappro- 
priate for that reason; others involved different types of 
statutes; and ones that contain language seemingly sup- 
porting Petitioner’s arguments actually turned on failure 
of evidence. The Gallant case, of course, involved facts so 
completely different that it is no help here. 


One case, however, deserves special attention. It is the 
decision of this Court (affirming the Tax Court) in Smoot 
Sand and Gravel Corp. v. District of Columbia, 104 App. 
D.C. 292, 261 F.2d 758 (1958). That is the case which most 
closely, and indeed the only case which, resembles this one 
in its facts and in the issues raised under the Income and 
Franchise Tax Act as now worded. 


There are factual differences between Smoot and this case 
which are of some importance: 


(a) Although each taxpayer has its legal domicile 
in Delaware, Smoot had its principal office and com- 
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mercial domicile in the District, while Respondent 
does not. 


(b) All of Smoot’s sales related to the taxed income 
were effected from start to finish in the District, be- 
ginning with solicitation and ending with delivery to 
District customers from stocks maintained in the Dis- 
trict. Respondent’s sales were all effected outside the 
District and deliveries were made from outside the 
District. 


(ce) The disparity between the assessment and the 
result of the apportionment method urged by the tax- 
payer is many times greater here than it was in Smoot. 


Smoot had been decided before this litigation was com- 
menced, and Respondent’s counsel were very well aware 
of it and directed their proof to supplying the deficiencies 
which this Court pointed out in Smoot’s case as presented. 
Much of this Court’s opinion in that case was devoted to 
distinguishing it from Hans Rees’ Sons v. North Carolina, 
283 U.S. 123, upon which the taxpayer had relied, as we do. 
The following analysis shows that, although Smoot did not 
bring itself within the holding of Rees’, Respondent has 
done so completely and has established a case which is at 
least as strong as and probably stronger than Rees’. 


As expressed by this Court, Smoot failed in its proofs 
because: 


1. ‘‘it offered no evidence which would compel the 
use of these two additional factors’’ of manufacturing 
costs and property; 


The testimony of Respondent’s expert witnesses is com- 
pelling evidence that costs must be used to apportion Re- 
spondent’s net income and in particular both payroll and 
property costs which measure activity. The Tax Court 
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found as a fact that much of the income was produced by 
its manufacturing operations outside the District. 


2. “‘the evidence fails to demonstrate clearly and 
cogently that the use of either or both factors [manu- 
facturing costs and property] would produce a more 
accurate apportionment, or that any specified percent- 
age of the net income was alone attributable to either 
factor’’; 


The evidence herein shows conclusively that payroll and 
property costs combined would produce as accurate an 
apportionment as it is possible to compute, and that the 
result of using a three-factor formula is reasonable under 
the circumstances as found by the Tax Court, whereas the 
sales fraction alone makes no apportionment at all, and 
that Respondent’s net income is derived from capital and 
labor combined which can best be measured by property and 
payroll costs, respectively. 
3. “there was also no proof tending to show what 
part of the net income was actually earned or produced 
by the business activities carried on in the District’’; 


The proofs herein clearly show that the portion of Respond- 
ent’s net income earned by its District activities can be 
reasonably measured by its payroll and property costs 
which together reflect the employment of capital and labor 
which permeates all of Respondent’s business activities. 


4, ‘*We are thus given no [evidentiary] basis to 
conclude that the formula [sales alone] used to appor- 
tion net income resulted in attributing to petitioner’s 
privilege of doing business in the District a greater 
value than it actually had.’’; 


The evidence herein shows that the sales factor applied 
(which does not ‘“Capportion’’) assigned to the District 
approximately eight times more net income than a payroll 
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factor (which does “‘apportion’’), approximately eighteen 
times more than would a property factor (which does ap- 
portion), and approximately thirteen times more than those 
two factors combined. Such discrepancies show that the 
sales fraction alone attributes to Respondent’s privilege 
of doing business in the District a far greater value than 
it actually had. 


5. “This case is far different from Hans Rees’ where 
the proof showed that the income was derived from 
three sources, of which only two—the manufacturing 
and the tanning operations which produced no more 
than 17% of the income—were earried on in North 
Carolina.’’; 


While it is impossible for Respondent to arrive at a definite 
percentage by separate accounting as Hans Rees’ did, the 
evidence herein firmly establishes the propriety of meas- 
urement on the basis of relative property and payroll costs 
and the acceptable accuracy of the percentage derived 
therefrom, and fully supports the Tax Court’s finding of 
fact that the amount of income assessed was ‘‘out of all 
reasonable proportion’’ to the business carried on in the 
District. 

6. ‘‘Not only is there no express showing that the 
District has allocated to itself tax values beyond its 
jurisdiction but the view that it has done so seems 
greatly weakened by the fact that the petitioner has 
never been required to pay any income or franchise 
taxes to the states of Maryland or Virginia.’’; 


The evidence shows, and the Tax Court found as a fact, 
that Respondent has paid net income or net income-based 
taxes to Michigan and Maryland in 1957 and 1958 and to 
Delaware in 1958 on the same income all of which the Dis- 
trict seeks to tax. 


The Tax Court held, for all the foregoing reasons, that 
application of the sales fraction alone to the facts of this 
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case to compute the amount of Respondent’s net income 
‘fairly attributable’’ to the District violated the Act, and 
that the three-factor formula which it devised gave full 
effect to the Act. We urge affirmance for the reasons de- 
tailed by the Tax Court, for the additional reason that the 
assessments violate P.L. 86-272, and for the further most 
important reason that they violate both the commerce 
clause and the due process clause of the Constitution, all 
of which infirmities are avoided by the Tax Court’s for- 
mula. 


CONCLUSION 


The decisions of the Tax Court should be affirmed, with 
costs in both courts to Respondent. 


Respectfully submitted, 


Avoysius F. Power 
Donatp K. Barnes 
Epwarp J. McGratry, Jr. 
Tuomas J. HuGHES 
3044 West Grand Boulevard 
Detroit 2, Michigan 


Seymour 8. Mintz 
Wiuuram T. Pius, Jr. 
800 Colorado Building 
Washington 5, D. C. 


Attorneys for Respondent. 


Hocan & Hartson, 
Washington, D. C. 
Of Counsel. 
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APPENDIX A 
Findings of Fact and Opinion 


[as filed January 29, 1962, with amendments of February 
27, 1962 incorporated] 


These two cases have been consolidated for hearing and 
disposition. They involve the same questions of taxation 
for the calendar years 1957 and 1958. The assessing 
authority of the District of Columbia assessed the petitioner 
substantial franchise taxes. The petitioner here appeals 
from the assessments and claims that they are invalid. 
The respondent insists that the assessments are proper and 
justified under Title X of the District of Columbia Income 
and Franchise Tax Act of 1947. 


Findings of Fact 


Most of the facts are stipulated and, together with 
exhibits, are found as stipulated. 


The Court finds additional facts for the taxable years 
involved as follows: 


1. The petitioner had business establishments in 38 states 
and the District of Columbia. The principal office or head- 
quarters of the petitioner was in Detroit, Michigan. There 
was an executive offiee in New York City in which were 
located the financial executives of the petitioner. 


2. (a) The factories of the petitioner were located princi- 
pally in the states of Michigan, Ohio, Illinois, Indiana, 
New York, New Jersey, Delaware, Maryland, Missouri, 
California and Georgia. There was no factory or assembly 
plant of the petitioner in the District of Columbia. 


(b) Approximately fifty per centum of petitioner’s 
physical properties, including factories, equipment and in- 


1Title X of Chapter 15 (Sections 47-1580 and 47-1580a), D. C. Code, 
1951 Edition. 
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ventories, and payroll amounts were located or paid in 
Michigan. 


(c) All Cadillac automobiles and all heavy trucks of the 
petitioner’s GMC and Coach Divisions were manufactured 
in Michigan. In addition, many component parts of auto- 
mobiles and quantities of Buick, Oldsmobile and Pontiac 
automobiles were manufactured in that state. 


(a) At the petitioner’s factory or plant in Maryland 
there were assembled Chevrolet automobiles for shipment to 
the District of Columbia and the surrounding states. 


(e) At the petitioner’s factory or plant in Delaware 
there were assembled Buick, Oldsmobile and Pontiac auto- 
mobiles for shipment to the District of Columbia and the 
surrounding states. 


3. (a) The petitioner in accordance with the statutes of 
the respective states filed income tax returns and paid 
income taxes for the taxable years involved as follows: 


Year State Amount 


tear 
1958 Delaware $ 127,844.95 
1957 Maryland 510,792.31 
1958 Maryland 271,425.75 
1957 Michigan 8,955,799.55 
1958 Michigan 6,940,309.50 


(b) A portion of the net income of petitioner derived 
from the segment of the petitioner’s business consisting of 
the manufacture of products without, and sale within the 
District of Columbia was taxed by the above mentioned 
states, pursuant to apportionment formulas (with factors 
of property, payroll and sales), as provided by their laws. 


4, At a conference between the representatives of the 
petitioner and of the Finance Officer of the District of 
Columbia, after notice of the latter’s intention to assess 
the deficiencies here involved, the representatives of the 
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petitioner protested the contemplated assessment and stated 
that the apportionment made was out of all proportion to 
the business carried on in the District by the petitioner; 
and that the formula used was basically unfair because it 
did not take into consideration or employ factors which 
were important in the production of income from manu- 
facturing; and suggested that factors other than sales 
should be employed in apportioning the income of the peti- 
tioner and suggested that the property and payroll factors 
should be considered. 


5. The segment of petitioner’s business which was con- 
ducted both within and without the District of Columbia 
consisted of the manufacture of a certain number of auto- 
mobiles and kindred products without the District and the 
sale thereof to customers within the District. The net 
income from this segment of petitioner’s business was 
earned by a series of transactions beginning with the 
manufacture of products in several states and ending with 
the sale to customers in the District. While the net income 
was not realized until sale, it was earned in part by manu- 
facture of the products sold, including in addition to actual 
manufacture, procurement of material, financing, use of 
property and administration. 


6. The method used by the assessing authority of the 
District attributed to the District 100 per centum of the 
net income derived by the petitioner from that segment of 
its business which consisted of the manufacture without, 
and sale of the products within the District. The per- 
centage thus determined was out of all reasonable propor- 
tion to the trade or business carried on or engaged in by 
petitioner within the District. 


Opinion 


The assessing authority of the District of Columbia 
assessed the petitioning taxpayer deficiencies in franchise 
tax and interest as follows: for the calendar year 1957 a 


ta 


deficiency of $268,585.40, plus interest of $35,379.40 or a 
total of $303,964.80; and for the calendar year 1958 a 
deficiency of $167,468.44, plus interest of $11,860.89 or a 
total of $179,329.33. The total amount of both deficiencies, 
$483,294.13, was paid by the petitioner. These appeals 
followed. The petitioner claims that the deficiencies and 
interest in their entirety were erroneously assessed. On 
the other hand, the respondent contends that they were 
validly assessed. 


For the reasons hereafter stated the Court holds that 
deficiencies and interest for the two taxable years in the 
total amount of $317,049.83, were erroneously assessed 
against, and collected from the petitioner. 


Before stating the reasons for the above holding, the 
Court will consider and dispose of the constitutional ques- 
tions raised by the petitioner to the extent that it is em- 
powered so to do. 


I 
CoNnSTITUTIONAL QUESTIONS 


The petitioner has raised three constitutional questions, 
namely, that in violation of the Constitution (a) the applica- 
tion of the formula results in the taxation by the District 
of Columbia of values without its borders or taxing 
jurisdiction, (b) the provision of the statute which exempts 
or relieves from taxation those corporations or unincor- 
porated businesses which have no office, warehouse or place 
of business in the District, while imposing a tax on those 
who do have an office, warehouse or place of business in 
the District is unconstitutionally discriminatory, and (c) 
the attributing to the District of Columbia 100 per centum 
of the net income of the petitioner derived from that 
segment of its business, which consisted of the manufacture 
of products without, and sale thereof within the District, 
resulted in a tax out of all reasonable proportion to its 
business carried on or engaged in within the District. The 
Court does not believe it can decide those questions because 
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of the muddled condition of the status of the Court, that is 
to say, whether it is a court or an administrative agency. 


Tt is clear that Congress attempted to make the Board 
of Tax Appeals a court, or, at least, take away its ad- 
ministrative function as ‘‘a constituent member of the 
assessing authority’’ by the Act of July 10, 1952, (see third 
paragraph of Section 47-2402, D. C. Code, 1961 Edition). 
Such attempt, however, has been held to be abortive. 


In Hosmer v. District of Columbia, 77 U. S. App. D.C. 
995, 135 F. 2d 654, 71 W.L.R. 932, Judge Prettyman held 
that the then Board of Tax Appeals was not a court, but 
“<a constituent member of the assessing authority’’. He 
held the same in Hamilton National Bank v. District of 
Columbia, 85 U.S. App. D.C. 109, 176 F. 2d 624, 77 W.L.R. 
1102. After those two decisions Congress attempted, at 
least, to negative or correct the effect of those decisions by 
providing in the Act of July 10, 1952, making the Board of 
Tax Appeals the ‘‘District of Columbia Tax Court”’, that 
“the said District of Columbia Tax Court shall not be 
deemed or held to be a constituent member of the assessing 
or taxing authority of the District of Columbia’. In a 
recent case, District of Columbia v. Brady, 109 US. 
App. D.C. 324, 288 F. 2d 108, Judge Prettyman, however, 
held as follows: 

‘‘Moreover. under the Code, the ultimate exhaustion 
of the administrative remedy, i.c., a decision by the 
Tax Court, an ‘independent ageney’ in the District 
Government, or indeed even the filing of an appeal 
with that Court, precludes the taxpayer from filing 
suit under his common-law remedy. If the exhaustion 
of the administrative remedy is a bar to a common-law 
action a fortiori it can in no sense be a condition 
precedent to such a suit. 

“‘We conclude that Dr. Brady’s failure to exhaust 
his administrative remedy did not preclude his bringing 
action in the District Court.* ”’ 

2It is interesting to note that the same result would have occurred from a 
holding that the Tax Court was a court and not an administrative agency. 
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The Tax Court of the United States is by the organic 
Act, a designated administrative agency.> In several cases 
in that Court it was held that it could decide constitutional 
questions, although serious doubts about that function have 
been expressed by some of the judges of that Court. This 
Court is, however, uncertain as to its power to decide a 
constitutional question and believes that until the matter 
is more clearly or definitely settled by the United States 
Court of Appeals or by a declaratory act of Congress, it 
should not decide the questions, but merely note, as it here 
does, that the constitutional questions were here raised. 
The Court, therefore, will decide the other issues presented 
under the law as it exists. 


II 
Tur Basis ror TAXATION 


These cases involve franchise taxes imposed by Section 
47-1571a* of the Code, which provides as follows: 


“Por the privilege of carrying on or engaging in 
any trade or business within the District and receiving 
income from sources within the District, there is hereby 
levied for cach taxable year a tax at the rate of 5 per 
centum upon the taxable income of every corporation, 
whether domestic or foreign.”’ 


The question which the Court must answer is: what is 
the portion of the petitioner’s net income that was fairly 
attributable to the trade or business carried on by it within 
the District of Columbia during the taxable years involved, 
1957 and 1958, and other net income from sourees within 
the District—within the meaning of that part of Section 
47-1580° reading as follows: 


3 Actually it is a court. There is, and has been for sometime, 2 movement 
to have it declared to be a Federal Court. 


4Section 2 of Title VII, D. C. Income and Franchise Tax Act of 1947. 


5 Section 1 of Title X, ibid. 
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The measure of the franchise tax shall be that 
portion of the net income of the corporation * * * as 
is fairly attributable to any trade or business carried 
on or engaged in within the District and such® other 
net income as is derived from sources within the Dis- 
trict: * * 79 


The question presented in these cases relates solely to 
that segment of the petitioner’s business which involves the 
manufacture of a certain number of automobiles and 
kindred products outside the District of Columbia and the 
sale thereof to customers within the District. To use the 
language of the many regulations, the trade or business 
contemplated by the Act is ‘‘the manufacture and sale or 
purchase and sale of tangible personal property’. The 
Commissioners have correctly interpreted the term ‘‘trade 
or business’? to include a combination of either ‘‘manu- 
facture’’ and ‘‘sale’”’ or of ‘*purchase’’ and ‘‘sale’’. Other- 
wise, the regulations would have read ‘‘manufacture, pur- 
chase or sale’’. (See, among others, Section 10-2(¢) (1) (a), 
Regulations of August 6, 1953.) The regulations in the 
respect indicated are consonant with the legally estab- 
lished fact that, ‘‘income may be defined as the gain 
derived from capital, from labor, or from both combined”’ 
Strattons Independence, Ltd. v. Howbert, 231 U.S. 399, 
415, 58 L. Ed. 285, 34 S. Ct. 186; Doyle v. Mitchell Bros. 
Co., 247 U.S. 179, 185, 62 L. Ed. 1054, 38 S. Ct. 467; Eisner 
v. Macomber, 252 U.S, 189, 207, 64 L.Ed. 521, 40 S. Ct. 
189. (And we might add ‘‘enterprise’’.) The cases, Under- 
wood Typewriter Co. v. Chamberlain, 254 U.S, 113, 65 L. Ed. 
165, 41 S. Ct. 45 and Bass, Ratcliff and Gretton, Ltd. v. 
State Tax Com., 266 U.S. 271, 69 L. Ed. 282, 45 S. Ct. 82, 
have frequently been cited to support one factor formulas, 
and in that connection they will be discussed with other 
similar cases in a later portion of this opinion, At this 
point they are cited to show that the ‘‘trade or business’’ 


6 The word ‘‘such’’, apparently was ineptly inserted. It has no meaning 
or significance. 
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with which we are here concerned includes both the manu- 
facturing as well as the selling of the merchandise involved ; 
that the net income therefrom is earned by both activities ;7 
and that, while net income is not “‘realized’’ until sale, it 
is earned in part by the manufacture of the article sold. 
In the Underwood Typewriter Co., case (254 U.S. at page 
120) is the following: 


“The profits of the corporation* were largely earned 
by a series of transactions beginning with manufactur- 
ing in Connecticut and ending with sale in other 
states.’’ 


Likewise in the Bass, Ratcliff & Gretton case (266 U.S. 
at page 282) we find this: 


‘So in the present case we are of opinion that as 
the Company carried on the unitary business of manu- 
facturing and selling ale, in which its profits were 
earned by a series of transactions beginning with the 
manufacture in England and ending in sales in New 
York and other places—the process of manufacturing 
resulting in no profit until it ends in sale, ete.’? (Em- 
phasis supplied.) 


And as the Supreme Court said in Hans Rees’ Sons v. 
North Carolina, 283 U.S. 123, 75 L. Ed. 879, 51 S. Ct. 385: 


‘‘Undoubtedly the enterprise of a corporation which 
manufactures and sells its manufactured product is 
ordinarily a unitary business, and all the factors in 
that enterprise are essential to the realization of 
profits.’’ 

Ii 


REGULATION AND Formuta Must ComMPLy Wirn Law 


At the outset it should be pointed out that, legally, any 
formula or method for the apportionment or determination 
of net income taxable by the District must, in respect of 

7 Together, of course, with administrative activities. 


8 Similar to the petitioner herein. 
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multistate businesses, accord with that part of Section 
47-1580a° of the Code, which is in this language: 


so* * * Tf the trade or business of any corporation 


* * * js carried on or engaged in both within and 
without the District, the net income derived therefrom 
shall, for the purposes of this article be deemed to be 
income from sources within and without the District. 
*** 9? (Emphasis supplied.) 


In McCeney v. District of Columbia,” 97 U.S. App. D.C. 
282, 285, 230 F. 2d 832, 84 W.L.R. 625, Judge Washington, 
commenting on the failure of the Commissioners to follow 
the statute in promulgating regulations, said: 


“Section 47-1601 is explicit that the tax is to be 
paid on the ‘market value’ of the interest involved. 
This requires, we think, that the actual market value 
of the interest be determined as nearly as possible. 
Although Section 47-1607 provides that the value of 
remainder interest is to be determined by sub- 
tracting from the value of the property the value of the 
life interests, determined in such manner as the Com- 
missioners’ regulations prescribe, this does not au- 
thorize the Commissioners to adopt regulations which 
result in disregarding the directive of the statute to 
tax only the market value of the interest. It ts 
axiomatic that administrative rules must be consistent 
with the statute under which they are promulgated.”’ 
(Emphasis supplied.) 


See also: Manhattan General Equipment Co. v. Commis- 
sioner, 297 U.S. 129, 134, 80 L. Ed, 528, 56 S. Ct. 397; 
Addison v. Holly Hill Fruit Products, Inc., 322 U.S. 607, 
616, 88 L.Ed. 1488, 64 S.Ct. 1215; Thompson v. Amalga- 
mated Casualty Ins. Co., 207 F. 2d 214, 220. 


Any formula or method which does not conform to, or 
comply with the plain and unambiguous directive or man- 


Section 2 of Title X, District of Columbia Income and Franchise Tax 
Act of 1947. 


10 Involved an inheritance tax. 
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date of the law is, therefore, not legally permissible. For 
instance, if a corporation manufactures its products at its 
only plant in Maryland and sells them in the District, a 
formula with sales as the sole factor would be illegal, 
because under it the entire net income would be assigned to, 
or deemed to be from sources within the District. Likewise, 
if property be the sole factor, the formula would be legally 
improper, because all of the net income would be thereunder 
assigned to, or deemed to be from sources in Maryland. 


It is interesting to note that, if the taxpayer has its 
office, manufacturing plant or other principal place of 
business in the District and sells some of its products or 
performs some of its services without as well as within 
the District, a formula with one factor of sales only does 
not necessarily violate the letter of the provision of the 
law that the income must be deemed to be from sources 
both within and without the District. Examples of that 
result are District of Columbia v. Southern Railway Co., 
107 U.S. App. D.C. 285, 277 F. 2d S4, 88 W.L.R. 277; 
District of Columbia v. Evening Star Newspaper Co., 106 
U.S. App. D.C. 360, 273 F. 2d 95, 87 W.L.R. 1371; and 
Thompson’s Dairy, Inc. v. District of Columbia, D.C.T.C., 
Docket Nos. 1731 and 1733, Opinion No. 988. In those cases 
a one factor formula was used, but its use resulted in loss 
of revenue to the District to which it was economically en- 
titled from the use by the taxpayers of property and ad- 
ministrative services within the District. A formula with 
the factors of property, payroll and sales would have saved 
that revenue, which no doubt, is why the Finance Officer of 
the District has repeatedly requested and urged the Com- 
missioners to adopt the three factor formula for consistent 
use, that is to say, for the taxation of both resident and 
nonresident taxpayers.” 

It should, moreover, be observed at this point that the 
provision for regulations apply in the statute to instances 


11 Formal submission of the three factor formula to the Commissioners and 
action thercon will appear from the Appendices A, B, and C to this opinion. 
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only where the net income of the taxpayer is ‘‘deemed to 
be income from sources within and without the District’’. 
Section 47-1580a of the Code, in part, provides: 


‘‘Where the net income of a corporation or unin- 
corporated business is derived from sources both within 
and without the District, the portion thereof subject 
to tax under this article shall be determined under 
regulation or regulations prescribed by the Commis- 
sioners.’’ (Emphasis supplied.) 


Apparently, where the business is carried on solely in 
the District and the entire net income arises therein regu- 
lations or formulae are not necessary. They are only 
needed where the income is to be deemed to be from 
sources both within and without the District. 


There are two suggestions or insinuations that need com- 
ment. The first is that, if all of a corporation’s products 
manufactured outside the District are not sold therein, a 
one factor formula of sales would meet the requirement of 
the law, since it could be said that a part of the net income 
from the (entire) business of the corporation is deemed to 
be from sources without the District. The fallacy of that 
idea is due to overlooking the fact that the ‘‘trade or 
business’? covered by the act is that relating to the Dis- 
trict, which is a combination of ‘‘manufacturing and 
selling’? and which is carried on in the manner stated in 
the Underwood Typewriter Co., and Bass, Ratcliff & 
Gretton cases, above cited, both within and without the 
District. To use an extreme case as the acid test, in 
Smoot Sand & Gravel Co. v. District of Columbia, 104 U.S. 
App. D. C. 292, 261 F. 2d 758, 85 W.L.R. 1078, all of the 
taxpayer’s products were manufactured or processed with- 
out the District. Ninety-five per centum was sold in the 
District, and that percentage of its net income was held to 


12 That is to say, when the business is carried on within and without the 
District. See preceding portion of Section 47-1580a of the Code, 
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be taxable by the District’* under a one factor formula of 
sales. If all of the products had been sold, one hundred 
per centum of its income would have been held taxable by 
the District under that formula. 


The other suggestion is that since net income results 
from the deduction from gross income of all expenses, in- 
cluding those relating to manufacturing, the requirement 
for the apportioning of net income within and without the 
District, where the business is carried on both within and 
without the District, is met by reason of such deduction. 
That suggestion, in the first place, overlooks the fact that 
all expenses, including that relating to selling the products, 
are deducted. Moreover, what we are trying to do in these 
types of cases is to find the locale of the commercial activity 
and what portion of the net income is fairly attributable 
thereto. The usual computation of net income involving 
the inclusion of items in gross income and deducting items 
of expense therefrom is not here involved. For practical 


purposes what is important in eases of this kind is the de- 
termination of what portion of net income results from the 
use of property, from the activities of administration and 
the like and from the process of selling. 


For the reasons stated the Court does not believe that a 
one factor formula of sales can, consistent with the Act, 
be used where, as here, the trade or business involved is 
the manufacture of tangible personal property without, and 
the sale thereof within the District. 


13 The U. 8. Court of Appeals evidently overlooked the mandate of the 
statute as to apportioning the income within and without the District, or it 
may have been influenced by the fact that Smoot Sand & Gravel Company 
had its principal office in the District where all of its fiscal affairs were 
handled. Two-thirds, however, of its expenses were incurred in Maryland 
and Virginia. 
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Tur Eastman Kopak Company aND THE Panrtz CasEs 


A great deal of confusion has arisen concerning a case 
decided some years ago by the United States Court of 
Appeals under the old District of Columbia Revenue Act of 
1939, namely Eastman Kodak Co. v. District of Columbia, 
76 U.S. App. D.C. 339, 131 F. 2d 347. In that case this 
Court, then the Board of Tax Appeals, upheld an income 
tax against Eastman Kodak Company on the entire net 
income from sales of its products in the District of Colum- 
bia, The amount of net income allotted to the District was 
computed by assigning to the District that proportion of the 
taxpayer’s income as sales in the District bore to sales 
everywhere. The United States Court of Appeals affirmed 
that holding. Several things must be kept in mind in 
relation to the Eastman Kodak Company case and to these 
eases. They arose under two differing statutes namely, 
the District of Columbia Revenue Act of 1939, and the 
District of Columbia Income and Franchise Tax Act of 
1947, respectively. The taxes imposed on corporations by 
the two acts are different in several important and essential 
respects. Flint v. Stone Tracy Co., 220 U.S. 107, 55 L. Ed. 
389, 31S. Ct. 342. The former imposed, as far as corpora- 
tions were concerned, a pure income tax, while the latter 
levies a privilege tax, measured, it is true, by net income. 
The Eastman Kodak Company case was decided, certainly 
in this Court, on the severance theory, that is to say, that 
no income was earned until the property involved was 
sold—that ‘‘the fruit must be shaken from the tree’’, to 
speak figuretively; and that the place wherein the sale 
took place was where the income ‘was realized. This Court 
and the Court of Appeals relied upon several Federal cases 
which were decided before the enactment of Section 119(c) 
of the Internal Revenue Code of 1939 (February 10, 1939).** 
The Federal law, as it existed earlier, and upon which those 


14Sce the cases cited in Footnote 6, 76 U.S. App. D.C. page 340. 
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cases were based, was essentially the same as the District 
of Columbia Revenue Act of 1939. Section 119(¢) of the 
Internal Revenue Code of 1939, however, materially 
changed the Federal law; and provided that income ‘‘from 
the sale of personal property produced (in whole or in 
part) by the taxpayer within and sold without the United 
States, or produced (in whole or in part) by the taxpayer 
without and sold within the United States, shall be treated 
as derived partly from sources within and partly from 
sources without the United States’’, which is substantially 
what that part of Section 47-1580a quoted above provides, 
as far as this case is concerned, that is to say, involving 
the manufacture of personal property without, and its 
sale within the District. It is interesting to note that 
Eastman Kodak Company sought to have the United States 
Court of Appeals determine the question of tax liability 
on the basis of the then new Section 119(¢) of the Internal 
Revenue Code of 1939, but that Court refused to do so and 
as stated above affirmed the above mentioned decision of 
this Court. 


It should here be noted that the most important, and 
indeed, controlling difference between the District law in- 
volved in the Eastman Kodak Company ease and the Dis- 
trict of Columbia Income and Franchise Tax Act of 1947 
is that the former law did not, as does the latter (Section 
47-1580a of the Code) provide that where the taxpayer’s 
business is carried on within and without the District the 
net income, for the purpose of measuring the tax, must be 
deemed to be from sources within and without the District. 
Another difference between the 1939 and 1947 District laws 
is that under the former, since the income was earned where 
the sale was made, the passing of title, which usually com- 
pletes a sale of personal property, was determinative, while 
under the latter the passing of title is of no determinative 
effect, which was due to, or came about by the following. 
The decision in the Eastman Kodak Company case in favor 
of the District was a Pyrrhie Victory. The manufacturers 
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quickly adopted a plan whereby title and possession of 
goods shipped from points outside to customers within 
the District passed to the customers at a point outside the 
District. The United States Court of Appeals in Electric 
Storage Battery Co. v. District of Columbia, 81 U.S. App. 
D.C. 135, 155 F. 2d 867, set aside a District of Columbia 
income tax where the title to goods in a f.o.b. shipment 
passed to the customer outside the District. That and other 
cases, and the effect of the Eastman Kodak Company case 
and its use by the manufacturers resulted in the promotion 
by the District of the enactment of the District of Columbia 
Income and Franchise Tax Act of 1947,!° which, as far as 
corporations and unincorporated businesses are concerned, 
has two principal advantages to the District, namely, 
nullification of the effect of the passing of title and the 
elasticity of a franchise tax which could be measured by 
income attributable to business carried on in the District, 
regardless of the locale of the sale or the real source of 
income in the concept of pure income taxation. Congress 
did, however, as above observed, provide, as protection for 
multistate businesses, that where the business was carried 
on both within and without the District the net income from 
such business had to be considered income from sources 
without, as well as within the District. 


Panitz v. District of Columbia, 74 US. App. D.C. 284, 
122 F. 2d 61, 69 W.L.R. $91, has been frequently cited in 
support of a one factor formula of sales. Like the Zastman 
Kodak Company case, the law involved in the Panitz case 
was materially different from the Income and Franchise 
Tax Act,—even more so. The Panitz case arose under the 
old Business Privilege Tax Act in the District of Columbia 
Revenue Act of 1937. It simply imposed an excise tax 
measured by gross receipts from business carried on in 
the District ‘‘without any deduction therefrom on account 
of the cost of the property sold, the cost of materials, labor 


15 Chapter 15 of Title 47, D.C. Code, 1951 Edition. 
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or services or other costs * * * or any expense whatso- 
ever’, All that was there decided was that a tax on the 
gross receipts from the commercial activity of sales (as 
required by the law) in the District was proper. There was 
no provision in the taxing statute requiring any apportion- 
ment, as does the present law, nor any provision similar in 
the slightest degree to the requirement in the current Act 
that, if the business is carried on both within and without 
the District, the net income must be apportioned ac- 
cordingly. 


The provision in Section 47-1580a of the Code providing 
that, if the trade or business is carried on within and with- 
out the District of Columbia, the net income must be deemed 
to be income from sources without, as well as within the 
District, has not only been ignored in the regulations, but 
has received no comment by counsel for the District in 
their brief in this case, although this Court has repeatedly 
referred to that provision as not only important, but con- 


trolling as well. The Court is at a loss to understand the 
failure on the part of counsel to discuss the provision in 
relation to these cases and to the facts stipulated by the 
parties. 


V 
Orner Cases Crrep To Support A ONE Factor FormMvuia 


Several Supreme Court cases have frequently been cited 
to support a one factor formula in the taxation of net in- 
come or gross receipts from unitary businesses or corpora- 
tions. The cases do support the use of such a formula, 
if the particular statute so provides. In none of the cases 
did the taxing statute provide, as does the District law, 
for the apportionment within and without the taxing juris- 
diction where the business is carried on within and without 
that area. The cases, briefly discussed, are the following: 


Maine v. Grand Trunk Rwy. Co., 142 U.S. 217, 35 L. Ed. 
994, 12 S. Ct. 121. Really not an apportionment case. The 
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method to be used was specifically spelled out in the Maine 
statute. 


Underwood Typewriter Co. v. Chamberlain, supra. Un- 
like or exactly opposite from the District statute, the Con- 
necticut law specifically provided that, if the business was 
carried on both within and without the State, the tax should 
be computed by the use of a one factor formula of property 
within Connecticut. 


Bass, Ratcliff € Gretton, Ltd. v. State Tax Commission, 
supra. The taxing statute provided specifically for a one 
factor formula of real and personal property in New York. 


National Leather Co. v. Massachusetts, 277 U.S. 413, 72 
L. Ed. 935, 48 S. Ct. 534. Taxing statute specifically pro- 
vided for use of a one factor formula of real and personal 
property employed in business in Massachusetts. 


It should be added that in respect of the Underwood 
Typewriter Co., Bass, Ratcliff & Gretton, Ltd. and National 


Leather Co. cases the Supreme Court in the Hans Rees’ 
Sons v. North Carolina, supra, indicated, as did our Court 
of Appeals in Smoot Sand & Gravel Co. v. District of Co- 
lumbia, supra, that the decisions sustaining the one factor 
formulas turned largely upon the failure of evidence. This 
is what the Supreme Court said in the Hans Rees’ Sons 
case. 


“*** Evidence which was found lacking in the Under- 
wood and Bass Cases is present here, These de- 
cisions are not authority for the conclusion that, where 
a corporation manufactures in one state and sells in 
another, the net profits of the eutire transaction, as a 
unitary enterprise, may be attributed, regardless of 
evidence, to cither state. In the Underwood Case, it 
was not decided that the entire net profits of the total 
business were to be allocated to Connecticut because 
that was the place of manufacture, or, in the Bass 
Case, that the entire net profits were to be allocated 
to New York because that was the place where sales 
were made. In both instances, a method of apportion- 
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ment was involved which, as was said in the Under- 
wood Case, ‘for all that appears in this record, reached, 
and was meant to reach, only the profits earned within 
the state.’ The difficulty with the evidence offered in 
the Underwood Case was that it failed to establish that 
the amount of net income with which the corporation 
was charged in Connecticut under the method adopted 
was not reasonably attributable to the processes con- 
ducted within the borders of that state; and in the 
Bass Case the Court found a similar defect in proof 
with respect to the transactions in New York.’? (Em- 
phasis supplied.) 


New York v. Latrobe, 279 US. 421, 73 L. Ed. 776, 49 
S. Ct. 377. Unlike the District law, the New York statute 
specifically provided that the license fee for a corporation 
be based upon that proportion of its corporate stock that 
gross assets employed within the state bore to its gross 
assets employed everywhere. It was a corporate stock 
valuation case. 


Ford Motor Co. v. Beauchamp, 308 U.S. 331, 48 L. Ed. 
304, 60 S. Ct. 273. Unlike the District statute, Texas An- 
notated Civil Statute, Article 7084 specifically imposed ‘‘a 
franchise tax * * * based upon that proportion of the out- 
standing capital stock, surplus and undivided profits, plus 
the amount of outstanding bonds, notes and debentures, 
other than those maturing less than a year from date of 
issue, as gross receipts from its business done in Texas 
bears to the total gross receipts of the corporation from 
its entire business, * * *.”’ 


International Harvester Co. v. Evatt, 329 U.S. 416, 91 
L. Ed. 390, 67 S. Ct. 444. The Ohio statute specifically 
provided the formula to be used. Incidentally, the Ohio 
statute provided a two factor formula, namely, of property 
and ‘‘business done’’ in Ohio. 


Actually, all that the foregoing Supreme Court cases de- 
cided was that the use of the formulas specifically provided 
in the various statutes did not violate the Constitution. 
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A state case, Household Finance Co. v. State Tax Com., 
212 Md. 80, 128 A. 2d 640, relied upon to support the use of 
a one factor formula should be briefly discussed. That 
case really supports the principle that, if business is car- 
ried on within and without the District the net income must 
be deemed income within and without the District. The 
Maryland statute required the State Tax Commission, in 
the valuation of corporate stock relating to Maryland, to 
exclude business and property outside the state. The 
order of the State Tax Commission did not follow the law. 
On appeal to the Court of Appeals of Maryland the order 
of the Commission was modified to comply with the law. 
Moreover, a statutory formula or method was provided. 


VI 
THe GALLANT CaSE 


District of Columbia v. Gallant, Incorporated, U.S. 
App. D.C. _, 290 F. 2d 745, dealt with a regulation adopted 
by the Commissioners on August 6, 1953, for the enforce- 
ment and administration of the foregoing provisions of 
the Income and Franchise Tax <Act.¢ The portion of 
the regulation with which we are here concerned is Section 
10-2(¢). The first sentence comports with the Act. It is 
the following: 

“Tf the trade or business is carried on or engaged 
in wholly within the District, the entire net income 
from trade or business shall be allocated to the Dis- 
trict.’? (Emphasis supplied.) 


The next portion of the regulation, Subsection (1) (a) 
of Section 10-2(¢), attempts to prescribe, or has for its sole 
purpose the prescribing of a formula for the determination 
of the net income taxable by the District, that is to say, 
“fairly attributable”’ to any trade or business carried on 
in the District. The United States Court of Appeals in 


16 Chapter 15 of Title 47, D.C. Code, 1951 Edition. 
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the Gallant case held that the subsection was valid, but 
that it failed in its purpose, or, to use the language in the 
opinion, ‘‘failed to provide a ‘formula’ as the term is ordi- 
narily understood in the regulation”’. Later in the opinion 
is found this language (290 F. 2d at page 748): 


‘However, irrespective of the authority of the As- 
sessor, the Tax Court itself cannot be precluded, for 
lack of a regulatory formula, from determining the in- 
come which is fairly apportionable to the District. Cf. 
McCeney v. District of Columbia, 97 U.S. App. D.C. 
282, 230 F. 2d $32 (1956). The Tax Court is, under 
Section 47-2403, to hear and determine ‘all questions 
arising’ on the appeal—here the question of what in- 
come is fairly attributable to the District—and it may 
‘reduce or increase’ the assessment as required under 
its determination of such questions. 


“The case is remanded to the Tax Court for further 
proceedings not inconsistent with this opinion. The 
Tax Court is directed to determine the amount of the 
income which is fairly attributable to the District by 


applying the August 6, 1953, regulations, including if 
necessary the use of such formula or formulae as the 
Tax Court deems best suited for determination of that 


question in this case. * * mitt 

In Footnote numbered 4, relating to the regulation of 
August 6, 1953, is the following: “Tf a valid and pertinent 
regulation is promulgated by the Commissioners, the Tax 
Court must obey it and properly apply it.”’ It is not sup- 
posed that the Court of Appeals meant that any regula- 
tion adopted by the Commissioners relating to the subject 
matter here involved should be given retroactive effect in 
face of the well established principle that such cannot be 
done if, as decided in the Gallant case, there was a valid 
regulation in effect during the prior year. District of 
Columbia v. Radio Corporation of America, 98 U.S. App. 
D.C. 119, 232 F. 2d 376, $4 W.L.R. 918, cert. denied, 352 
U.S. 845, 1 L. Ed. 2d 51, 77 S. Ct. 44. But assuming that 
the United States Court of Appeals might have intended 
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an exception or relaxation of the rule and intended that 
any new regulation be given retroactive effect, as was as- 
sumed in this Court’s Memorandum on Remand in the 
Gallant case, this Court is of the opinion that, for the rea- 
sons stated in that memorandum, to which reference is here 
made to avoid repetition, the regulation adopted by the 
Commissioners on July 14, 1961, purporting to relate or 
pertain to the foregoing provisions of the Income and Fran- 
chise Tax Act (See Sections 47-1580 and 47-1580a of the 
Code) is invalid. The principal objection to the July 14, 
1961, regulation is that to apply it in this case to the trade 
or business involved would violate the plain and unam- 
biguous provision of Section 47-1580a of the Code that ‘‘If 
the trade or business of any corporation * * * is carried 
on or engaged in both within and without the District, the 
net income derived therefrom shall, for the purposes of 
this article, be deemed to be income from sources within and 
without!” the District.’? The Court is of the opinion, there- 
fore, that the use of the July 14, 1961, regulation in this 
case would be improper. 


VII 
Tne Best Surrep Formvuta 


In the light of the Gallant case, the Court believes that 
it is its duty to determine the amount of net income that 
was fairly attributable to the District of Columbia within 
the meaning of Section 47-1580 and 47-1580a of the Code, 
and to use such formula or formulae as will be agreeable 
to, and not violative of any provisions of those sections. 
This Court assumes, of course, that the United States 
Court of Appeals requires that in adopting a formula this 
Court follow all pertinent provisions of the taxing statute. 


17 It is important to note that the use of the phrase ‘*within and without the 
District?’ shows that the term ‘‘trade or business’? includes that which is done 
without as well as within the District, otherwise the provision would be mean- 
ingless or at least, unnecessary, sinee there would never be any occasion 
for its use. 
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With that in mind and considering the nature and extent 
of the trade or business carried on by the petitioner in re- 
lation to the District, that is to say, the manufacture of a 
certain quantity of products and administrative activities 
without the District and the sale of those products within 
the District, the Court is of the opinion that a formula is 
necessary for the determination of the portion of peti- 
tioner’s net income which was fairly attributable to busi- 
ness carried on within the District within the meaning of 
Section 47-1580 and 47-1580a of the Code; and that the 
formula best suited for that determination is the following: 


The portion of petitioner’s net income fairly at- 
tributable to the trade or business carried on or 
engaged in within the District of Columbia by the peti- 
tioner during the taxable years 1957 and 1958 shall be 
determined by multiplying its total net income by a 
fraction, the numerator of which is the property factor 
plus the payroll factor plus the sales factor, and the 
denominator of which is three. 


1(a) The property factor is a fraction, the numer- 
ator of which is the average value of the petitioner’s 
real and tangible personal property owned or rented 
and used by the petitioner in the District during the 
taxable year, except property from which petitioner 
derived net income subject to direct allocation under 
the regulations pertaining to the District of Columbia 
Income and Franchise Tax Act of 1947," and the de- 
nominator of which is the average value of all the peti- 
tioner’s real and tangible personal property owned or 
rented and used during the taxable year. 


(b) Property owned by the petitioner is valued at 
its original cost. Property rented by the petitioner is 
valued at eight times the net annual rental rate. Net 


annual rental rate is the annual rental rate paid 


18 For example, real estate rented to tenants, the rents therefrom being 
¢¢guch other income as is derived from sources within the District’’, within 
the meaning of Sections 47-1580 and 47-1580a of the Code, the net income 
from which is taxable separately from that derived from ‘‘trade or business’’, 
D. C. v. Evening Star Newspaper Co., 106 U.S. App. D.C. 360, 273 F. 2d 
95, 87 W.L.R. 1371. 
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by the petitioner, less any annual rental rate received 
by it from sub-rentals. 


(ec) The average value of property shall be deter- 
mined by averaging the value at the beginning and end- 
ing of the taxable year. 


2(a) The payroll factor is a fraction, the numerator 
of which is the total amount paid in the District during 
the taxable year by the petitioner for compensation, 
and the denominator of which is the total compensation 
paid everywhere during the taxable year. 


(b) Compensation is paid in the District, if: 


(i) The individual’s service is performed entirely 
within the District. 


(ii) The individual’s service is performed both 
within and without the District, but the service per- 
formed without the District is incidental to the indi- 
vidual’s service within the District, or 


(iii) Some of the service is performed in the Dis- 
trict and (1) the base of operations, or, if there is 
no base of operations, the place from which the serv- 
ice is directed or controlled is in the District, or 
(2) the base of operations or the place from which 
the service is directed or controlled is not in any 
state in which some part of the service is performed, 
but the individual’s residence is in the District. 


3(a) The sales factor is a fraction, the numerator 
of which is the total sales by the petitioner in the 
District during the taxable year, and the denominator 
of which is the total sales by the petitioner everywhere 
during the taxable year. 


(b) Sales of tangible personal property are in the 
District if: 

(i) The property is delivered or shipped to a pur- 
chaser, including the United States, within the Dis- 
trict of Columbia, regardless of the f.o.b. point or 
other conditions of the sale. 


The foregoing formula is, incidentally, substantially 
similar to the formula provided for multi-state businesses 


24a 


in the Uniform Division of Income for Tax Purposes Act,”° 
and to that recommended by ‘the Finance Officer to the 
Commissioners in a memorandum dated March 22, 1961, 
and tentatively approved by the Commissioners on March 
30, 1961 (See Appendices ‘‘A’’, ‘‘B”’ and ‘‘C’’ to this 
opinion). The formula, however, is adopted, because, in 
the opinion of the Court, it is intrinsically the best suited 
under the facts and in view of the nature of the trade or 
business involved herein. 


The parties have stipulated facts sufficient for the appli- 
cation of the foregoing formula. 


The Court has not overlooked the decision in the Gallant 
case that the regulation providing a one factor formula of 
sales is valid in that case. That decision, however, must 
be considered in the light of the circumstances in that case, 
that is to say, that the taxpayer, Gallant Incorporated, was 
engaged primarily in ‘‘the purchase and sale’’, and not 
“the manufacture and sale’’, with its principal office in the 
District, and sold the tangible personal property involved 
in that case within and without the District, which per- 
mitted the use of the sales factor only, without violating 
the letter of the directive in the Act that the income had to 
be treated as earned, or from sources within and without 
the District, which would not be true in this case where 
the products involved were manufactured without but sold 
within the District. The use of the one factor formula in 
the Gallant case did deprive the District of Columbia of 
some revenue, but not all, so that, strictly speaking as 
observed above, the formula did not violate the letter of 
the law. The same is true of the Southern Railway Co., 
Evening Star Newspaper Co. and Thompson’s Dairy, Inc., 
cases. 


19 Approved, 1957, by the National Conference of Commissioners on Uniform 
State Laws and by the American Bar Association. 
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VIII 


ComPuTATION oF TAxEs AND IntTEREST DvuE 
Year 1957 


The factors of property, payroll and sales as defined in 
the formula may be stated as follows: 


District of District 
Everywhere Columbia Percentage 


Property” $6,247,160,370 $ 1,360,676 .0218% 
Payroll $2,662,072,037 $ 1,268,180 0477% 
Sales $9,461,855,874 $37,185,704 3930% 

Combined Percentages .4625% 
Total Percentages divided by 3 (average) 1542% 


The portion of petitioner’s net income for 1957 fairly 
attributable to the business of manufacturing and selling 
its products carried on within the District is computed as 
follows: 


Total Net Income ...........2eeeeee $1,312,092,839.00 
Three Factor Apportionment 

Percentage 1542% 
Net Income Apportioned to District..$  2,023,247.00 
Plus Other Net Income from Sources 

in the District 10,320.00 
Total Net Income Taxable by District 2,033,567.00 
Rate of Tax 5% 
Tax Due by Petitioner 101,162.25 
Interest from 4/15/58 to 5/20/60 at 

% of 1% per month” 13,151.25 
Total Tax and Interest Due for 1957 .$ 114,313.50 


20 The item of ‘‘Property’’ includes both owned and rented property, the 
latter valued at 8 times the annual rent paid by petitioner. 


21 Section 47-1589¢(b), D.C. Code, 1951 Edition, Supplement VITI, provid- 
ing for interest on interest does not apply, because the amount assessed 
and demanded was exorbitant, 
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Year 1958 


The factors of property, payroll and sales as defined in 
the formula may be stated as follows: 


District of District 
Everywhere Columbia Percentage 


Property _ $6,403,673.576 $1,326,209 0207 % 
Payroll $2,354,049,741 $ 1,233,787 .0524% 
Sales $7,953,393,381 $32,542,519 4144% 

Total Percentages ASTI % 
Total Percentages divided by 3 (average) 1625% 


The portion of the petitioner’s net income for 1958 fairly 
attributable to business carried on within the District of 
Columbia by the petitioner is computed as follows: 


Total Net Income .......---+eeee eee $653,396,893.00 
Three Factor Apportionment 

Percentage -1625% 
Net Income Apportioned to District ....$ 1,061,769.00 
Plus Other Net Income from Sources 

in the District 15,418.00 
Total Net Income Taxable by District... 1,077,187.00 
Rate of Tax ......--cececee cece eeeees 59% 
Tax Due by Petitioner 53,859.35 
Interest from 4/15/59 to 5/20/60 at 

VY, of 1% per month”? $ 3,770.15 
Total Tax and Interest Due for 1958 ..$ 57,629.50 


22 Section 47-1589¢(b), D.C. Code, 1951 Edition, Supplement VIII, provid- 
ing for interest on interest does not apply because the amount demanded in 
the assessment was exorbitant. 


CompuTaTION oF REFUND 
Year 1957 


The amount of franchise tax and interest for the year 
1957 to be refunded to the petitioner is computed as follows: 


Tax 


Originally and 

Voluntarily paid 

by Petitioner $ 4,198.70 
Deficiency paid 

by Petitioner 268,585.40 


Total paid 

by Petitioner $272,784.10 
Amount due 

by Petitioner 101,162.25 


Refund payable 
to Petitioner $171,621.85 


Interest 


None 


$35,379.40 


$35,379.40 


13,151.25 


$22,228.15 


Year 1958 


The amount of franchise tax and interest for the year 
1958 to be refunded to the petitioner is computed as follows: 


Tax 


Originally and 

Voluntarily paid 

by Petitioner $ 1,500.00 
Deficiency paid 

by Petitioner 167,468.44 


Total paid 

by Petitioner $168,968.44 
Amount due 

by Petitioner 53,859.35 


Refund payable 
to Petitioner $115,109.09 


Interest 


None 


$11,860.89 


$11,860.89 


3,770.15 


$ 8,090.74 


Total 
$ 4,198.70 
303,964.80 


$308,163.50 
114,313.50 


$193,850.00 


Total 
$ 1,500.00 
179,329.33 


$180,829.33 
57,629.50 


$123,199.83 


x 
Conclusion 


For the reasons hereinbefore stated the Court holds as 
follows: 


Docket No. 1698. That a deficiency in franchise tax for 
the calendar year 1957 in the amount of $171,621.85, and 
interest thereon in the amount of $22,298.15, or a total of 
$193,850.00, were erroneously assessed against and collected 
by the respondent from the petitioner; and that the peti- 
tioner is entitled to a refund thereof with interest thereon 
at the rate of 4 per centum per annum from May 20, 1960, 
to the date of the payment of the refund. 


Docket No. 1699. That a deficiency in franchise tax for 
the calendar year 1958 in the amount of $115,109.09, and 
interest in the amount of $8,090.74, or a total of $123,199.83, 
were erroneously assessed against, and collected by the re- 
spondent from the petitioner ; and that the petitioner is en- 


titled to a refund thereof with interest thereon at the rate 
of 4 per centum per annum from May 20, 1960, to the date 
of the payment of the refund. 


Decisions will be entered for petitioner. 


[signed] Jo. V. Morgan 
Jo. V. Morgan, 
Judge 
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[APPENDIX ‘‘A’’ TO OPINION] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 
FINANCE OFFICE 


March 22, 1961 


MemoraNpuM To THE Commissioners, D. C. 
(Through the Director of General Administration) 


SussEct: 


Proposed amendment to the Income and Franchise Tax 
Regulations implementing the District of Columbia 
Income and Franchise Tax Act of 1947, as amended. 


It is recommended that the Commissioners approve the 
attached proposed amendment to Subsection 10.2-(¢) (1) of 
the Regulations pertaining to the District of Columbia In- 
come and Franchise Tax Act of 1947, as amended. Sub- 
section (1) of Section 10.2-(¢) relates specifically to the 


methods to be employed in determining the portion of net 
income to be apportioned to the District in the case of 
a corporation or unincorporated business deriving income 
from sales of tangible personal property both within and 
without the District. 


The District of Columbia Income and Franchise Tax Act 
of 1947, as amended, imposes a tax upon the taxable income 
of every corporation and unincorporated business, whether 
domestic or foreign (unless expressly exempt under the 
Act), for the privilege of carrying on or engaging in any 
any trade or business in the District and of receiving in- 
come from sources within the District. ‘‘Taxable income’’ 
is defined in the Act to mean ‘‘the amount of net income 
derived from sources within the District within the mean- 
ing of Title X”’ of the Act. 


Section 2 of Title X of the Act provides, in pertinent 
part, as follows: 
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“‘Where the net income of corporation or unincorpo- 
rated business is derived from sources both within and 
without the District, the portion thereof subject to tax 
under this article shall be determined under regulation 
or regulations prescribed by the Commissioners.”’ 


The present sales regulation was promulgated by the 
Commissioners in 1953 and provides for apportioning the 
net income of corporations engaged in selling tangible per- 
sonal property both within and without the District in the 
ratio that District sales bear to sales everywhere. The 
present regulation defines the phrase ‘‘District sales’’ to 
mean: 


«¢* * ® a] sales to District customers the income from 
which is fairly attributable to the trade or business 
carried on or engaged in within the District, including 
solicitation in the District by salesmen or other repre- 
sentatives of the taxpayer, that portion of sales to 
customers outside the District the income from which 
is fairly attributable to the trade or business carried 
on in the District, and sales of tangible personal prop- 
erty ‘the income from which is from District sources.”’ 


The foregoing regulation has been found to be both in- 
equitable and unworkable not only at the administrative 
level but by the District of Columbia Tax Court. In Smoot 
Sand and Gravel Corp. v. District of Columbia, D.C.T.C. 
Docket No. 1340, decided September 4, 1957, the District 
of Columbia Tax Court, speaking of the present sales regu- 
lation, stated: 


‘‘Tt will be noticed that the formula attempts to deal 
with three situations. The first involves sales to custo- 
mers within the District of Columbia, the income from 
which is ‘fairly attributable ete.,’ the second, to custo- 
mers outside the District, the income from which is 
‘fairly attributable ete.,’ and the third, ‘sales of tan- 
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gible personal property the income from which is from 
District sources.’ When it is considered that the stated 
purpose of the formula is to determine what is ‘fairly 
attributable to trade or business’, and what is ‘derived 
from sources in the District’ the formula is meaning- 
less. It is like saying ‘fairly attributable’ income is 
‘fairly attributable’ income, and income derived from 
District sources is income derived from District 
sources.’ 


And Lo! The Phanton Caravan has reached 
The Nothing it set out from—. 


“There is no standard, no test, no yardstick, as in the 
earlier regulations, by which it may be determined 
what business activity will produce income that can be 
said to be ‘fairly attributable to any trade or business’ 
in the District. The provision in the regulation that 
‘District sales’ include ‘solicitation in the District by 
salesman or other representatives of the taxpayer’ 
does not cure the defect, since there are many other 
activities connected with, or related to sales.”’ 


In a series of cases following the foregoing decision, the 
District of Columbia Tax Court has consistently refused to 
apply the present regulation. Needless to say, it has be- 
come virtually impossible to deal with taxpayers such as 
General Motors Corporation, General Foods Corporation, 
the Lever Brothers Company, Radio Corporation of Amer- 
ica, Ford Motor Company, and every other corporation, 
large and small alike, in the face of the position taken by 
the Tax Court and the resulting nebulous status of the 
present sales regulation. 


On February 7, 1961 there was forwarded to the Commis- 
sioners, D. C., through the Director of General Administra- 
tion, a proposed amendment to Section 10.2-(¢) of the In- 
come and Franchise Tax Regulations. That amendment 
contained, inter alia, a new three-factor formula, composed 
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of property, payroll and receipts, for apportioning to the 
District a fair and reasonable portion of the net income of 
service-type businesses which operate both within and with- 
out the District. What we said there concerning the use 
of a three-factor formula as opposed to a single-factor 
formula is equally applicable herein. Suffice to say that a 
three-factor formula consisting of property, payroll and 
sales is the most accurate and equitable method yet devised 
for apportioning among the States the taxable net income 
of corporations operating in a number of States. In cases 
involving questions of apportionment of income of multi- 
state businesses, the Supreme Court of the United States 
has stated many times that arithmetical accuracy is not 
possible in this difficult area of taxation, and mathematical 
precision is not required. 

The three-factor formula sect forth in the proposed 


amendment has been enacted or recommended for enact- 
ment, in whole or in part, by some twenty States, and is 


gaining widespread recognition as the most effective and 
accurate method yet conceived for apportioning business 
income among the several taxing jurisdictions. It has been 
endorsed for use by all of the States, on a uniform basis, 
by most, if not all, of the major associations of State as- 
sessors and tax administrators, and by the House of Dele- 
gates of the American Bar Association. 


While it is not possible to estimate with any degree of 
accuracy the revenue effects of the adoption of the proposed 
three-factor formula, its adoption will bring about some 
decrease in revenue. This decrease in revenue will be off- 
set to some extent by the increase in revenue anticipated 
from the adoption and application of the three-factor for- 
mula relating to service-type business. Also, it is believed 
that the adoption of the three-factor formula contained in 
the proposed amendment will produce certain tangible and 
intangible economic benefits. Corporations have been mov- 
ing their offices from the District at an alarming rate over 


38a 


the past several years chiefly, we believe, in an effort to 
avoid liability for payment of District corporation fran- 
chise taxes. It is believed that most of the corporations 
which have removed their offices from the District have 
done so because of the inequitable results flowing from the 
application of the present single-factor sales formula, and 
would not have done so if the District had had in effect a 
three-factor formula for measuring the amount of their 
taxable income to be apportioned to the District. If by the 
adoption of the proposed amendment large corporations 
can be persuaded to remain in the District, or to move their 
offices into the District, it follows that the District will 
benefit therefrom not only tax-wise, but in many ways. The 
whole economy of the District would be revitalized, and 
a dangerous trend would have been stemmed. Tn addition, 
several states which anticipated a loss of revenue prior to 
the adoption by them of such a three-factor formula have 
reported that such loss was not in fact incurred. 


Under the proposed amendment the property and payroll 
factors for sales corporations are, with one minor excep- 
tion, the same as the property and payroll factors for serv- 
ice-type corporations. Generally, the sales factor attributes 
to the District all sales of tangible personal property de- 
livered or shipped to a purchaser within the District. Sales 
of tangible personal property to the United States Govern- 
ment are separately considered in accordance with the pro- 
visions of the Act relating to such sales, 


It is imperative for the proper enforcement of the Income 
and Franchise Tax Act that the present regulation per- 
taining to sales corporations be amended. Sinee the Dis- 
trict of Columbia Tax Court refuses to apply the present 
regulation, the Finance Office has been placed in an unten- 
able position in its dealings with corporate taxpayers. It 
is believed that the proposed three-factor formula comes 
as near to complete equity as is possible in this complex 
area of taxation. 
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It is recommended that the attached proposed amendment 
to Section 10.2-(c) of the Income and Franchise Tax Regu- 
lations be referred to the Corporation Counsel for technical 
legal review with instructions to incorporate this proposed 
amendment to Section 10.2-(¢) of the Regulations with the 
proposed amendment to Section 10.2(c) which was for- 
warded to the Commissioners on February 7, 1961. It is 
further recommended that, after review by the Corporation 
Counsel, a public hearing be held on the proposed amend- 
ments after which, with such changes as may appear neces- 
sary, the attached proposed amendment be approved by the 
Commissioners to become effective January 1, 1962. 


Finance Officer 
Approval recommended : 


Director of General Administration 


[APPENDIX ‘“‘B’’ TO OPINION] 


Proposep AMENDMENT To Section 10.2-(¢)(1) or THE Recu- 
LATIONS PERTAINING To THE Districr or CotumBia IN- 
COME AND Francuise Tax Acr or 1947, as AMENDED 


(8) Where income for any taxable year is derived from 
the manufacture and sale or purchase and sale of tangible 
personal property, the portion thereof to be apportioned 
to the District shall be determined by multiplying the total 
net income from such trade or business by a fraction, the 
numerator of which is the property factor plus the pay- 
roll factor plus the sales factor, and the denominator of 
which is three. 


(a) The property factor is a fraction, the numerator of 
which is the average value of the real and tangible 
personal property owned by, rented to, or used by 
the taxpayer in the District during the taxable year, 
and the denominator of which is the average value of 


35a 


the real and tangible personal property owned by, 
rented to, or used by the taxpayer everywhere: Pro- 
vided, that neither the numerator nor the denomi- 
nator of the property factor shall include property, 
or any portion thereof, the taxpayer’s income from 
which is subject to direct allocation of these regula- 
tions, or which is used by the taxpayer in a trade or 
business, the income from which is allocable or ap- 
portionable under another method or formula of 
these regulations. Where property is used in any 
activities the income from which is allocable or ap- 
portionable partly under this subsection and partly 
under another section or subsection of these regula- 
tions, the taxpayer may employ, subject to the ap- 
proval of the Assessor, or the Assessor may require 
the use of any method which will reflect properly the 
portion of the average value thereof to be used in 
arriving at the property factor under this subsection. 


Property owned by the taxpayer is valued at its 
original cost to the taxpayer. Property rented to 
or used by the taxpayer is valued at eight times the 
net annual rental rate which is the annual rental rate 
paid by the taxpayer less any annual rental rate re- 
ceived by the taxpayer from subrentals, provided 
that such rental and subrental rates are reasonable. 
The term ‘‘net annual rental rate’’ includes amounts 
paid or acerued for the use or rental of the property 
or facilities of another whether paid as rent, reason- 
able compensation for use or by any other designa- 
tion, and whether paid pursuant to statutory enact- 
ment, lease or rental agreement of any kind, contract, 
or otherwise. If the Assessor shall determine that 
any net annual rental rate or subrental rate is un- 
reasonable, or if no rate is charged, he may deter- 
mine and apply such rate as will reasonably reflect 
the average value of the property rented to or used 
by the taxpayer. 
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The average value of property shall be determined 
by averaging the values at the beginning and end 
of the tax period, but monthly or quarterly values 
of property may be used by the taxpayer, subject to 
the approval of the Assessor, or the Assessor may 
require the use of such values if reasonably necessary 
to reflect properly the average value of property 
owned by, rented to, or used by the taxpayer during 
the tax period. 


The payroll factor is a fraction, the numerator of 
which is the total compensation paid or accrued by 
the taxpayer in the District during the taxable year, 
and the denominator of which is the total compensa- 
tion paid or accrued by the taxpayer everywhere 
during the taxable year. ‘‘Compensation’’ means 
wages, salaries, commissions, and any other form of 
remuneration paid or accrued to officers and em- 
ployees for personal services, and, in the case of 
unincorporated businesses, compensation also means 
wages, salaries, commissions, and any other form of 
remuneration paid or accrued to the individual own- 
ers and members for personal services actually 
rendered without regard to the 20 per centum limita- 
tion provided for in Section 3(a)(15) of Title TIT. 
Compensation paid or acerued other than in cash 
shall be valued at its fair market value as of the date 
of payment or acerual, whichever is earlier. Com- 
pensation is paid or acerued in the District if— 


(1) the individual’s service is performed within the 
District, or 


(2) the individual’s service is performed within and 
without the District, but the service is performed 
primarily within the District, or 


(3) some of the individual’s service is performed in 
the District and (A) the base of operations or, 
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if there is no base of operations, the place from 
which the service is directed or controlled is in 
the District or (B) the base of operations or the 
place from which the service is directed or con- 
trolled is not in the District or in any state in 
which some part of the service is performed, 
but the individual’s residence is in the District. 


Where compensation is paid or accrued for services 
the income from which is allocable or apportionable 
partly under this subsection and partly under an- 
other section or subsection of these regulations, the 
taxpayer may employ, subject to the approval of the 
Assessor, or the Assessor may require the employ- 
ment of any method which will reflect properly the 
portion thereof to be used in arriving at the payroll 
factor under this subsection. 


The sales factor is a fraction, the numerator of which 
is the total sales of the taxpayer in the District dur- 


ing the taxable year, and the denominator of which 
is the total sales of the taxpayer everywhere during 
the taxable year. 


Sales of tangible personal property to the United 
States Government are in the District if the income 
derived therefrom is not excluded from gross income 
as provided in Title ITI, Section 2(b) (13) of the Act. 
Sales of tangible personal property, including sales 
to the United States Government, are in the District, 
regardless of the point of passage of title, f.o-b. 
point, or other conditions of such sales, if— 


(1) the property is delivered or shipped to a pur- 
chaser within the District, or 


(2) the property is delivered or shipped to a point 
outside the District but the ultimate destination 
of such property is a purchaser within the Dis- 
trict, or 
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(3) the property is delivered or shipped to a pur- 
chaser outside the District but such sales result 
from orders taken or solicited by employees, 
agents or representatives of the taxpayer located 
in the District, or placed with or through an 
office or other place of business of the taxpayer 
in the District and such sales are not taxed to 
the taxpayer by the state to which the property 
is shipped. 


March 22, 1961 


[APPENDIX ‘“‘C’”’ TO OPINION] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA EXECUTIVE OFFICES 
WASHINGTON, D. C. 


March 30, 1961 


MEMORANDUM TO THE CorPoRATION COUNSEL: 


Forwarding, herewith, memorandum, under date of 
March 22, 1961, addressed to the Commissioners, by the 
Finance Officer, entitled: ‘‘Proposed amendment to the 
Income and Franchise Tax Regulations implementing the 
District of Columbia Income and Franchise Tax Act of 
1947, as amended’’. 


Your attention is invited to the last paragraph of this 
memorandum, which reads as follows: 


“It is recommended that the attached proposed 
amendment to Section 10.2(¢) of the Income and Fran- 
chise Tax Regulations be referred to the Corporation 
Counsel for technical legal review with instructions to 
incorporate this proposed amendment to Section 10.2 
(c) of the Regulations with the proposed amendment 
to Section 10.2(c) which was forwarded to the Com- 
missioners on February 7, 1961. It is further recom- 
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mended that, after review by the Corporation Counsel, 
a public hearing be held on the proposed amendments 
after which, with such changes as may appear neces- 
sary, the attached proposed amendment be approved 
by the Commissioners to become effective January 1, 
19627’. 


The Commissioners, at their Board Meeting on March 
28, 1961 approved this recommendation. 


Secretary to the Board 
/s/ Grorrrey M. THORNETT 
Attachments 


CC: Finance Officer 
Mrs. Busch (Suspense) 


APPENDIX B 
Unirep States CoNnstIrurion : 
Art. I, See. 8, clauses 1, 3 and 17: 
‘“‘The Congress shall have Power— 


‘‘To lay and collect Taxes, Duties, Imposts and Ex- 
cises, to pay the Debts and provide for the common 
Defence and general Welfare of the United States; but 
all Duties, Imposts and Excises shall be uniform 
throughout the United States; 


‘“‘To regulate Commerce * * * among the several 
States, * * * ; 
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“To exercise exclusive Legislation in all Cases what- 
soever, over such District * * * as may * * * become the 
Seat of the Government of the United States, * * *.’’ 


Fifth Amendment: 


“‘No person shall * * * be deprived of life, liberty, 
or property, without due process of law; * * *.’’ 


Public Law 86-272, §§ 101-104, 73 Stat. 555 (15 U.S. Code 
$$ 381-384) : 


“See, 101. (a) No State, or political subdivision 
thereof, shall have power to impose, for any taxable 
year ending after the date of the enactment of this Act, 
a net income tax on the income derived within such 
State by any person from interstate commerce if the 
only business activities within such State by or on be- 
half of such person during such taxable year are either, 
or both, of the following: 


“¢(1) the solicitation of orders by such person, or 
his representative, in such State for sales of tangible 
personal property, which orders are sent outside the 
State for approval or rejection, and, if approved, 
are filled by shipment or delivery from a point out- 
side the State; and 


‘¢(2) the solicitation of orders by such person, or 
his representative, in such State in the name of or 
for ithe benefit of a prospective customer of such 
person, if orders by such customer to such person 
to enable such customer to fill orders resulting from 
such solicitation are orders described in paragraph 


(1). 


‘<(b) The provisions of subsection (a) shall not ap- 
ply to the imposition of a net income tax by any State, 
or political subdivision thereof, with respect to— 
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‘¢(1) any corporation which is incorporated under 
the laws of such State; or 


‘¢(2) any individual who, under the laws of such 
State, is domiciled in, or a resident of, such State. 


‘‘(¢) For purposes of subsection (a), a person shall 
not be considered to have engaged in business activities 
within a State during any taxable year merely by rea- 
son of sales in such State, or the solicitation of orders 
for sales in such State, of tangible personal property 
on behalf of such person by one or more independent 
contractors, or by reason of the maintenance of an 
office in such State by one or more independent con- 
tractors whose activities on behalf of such person in 
such State consist solely of making sales, or soliciting 
orders for sales, of tangible personal property. 


“<(d) For purposes of this section— 


“¢(1) the term ‘independent contractor’ means a 
commission agent, broker, or other independent con- 
tractor who is engaged in selling, or soliciting orders 
for the sale of, tangible personal property for more 
than one principal and who holds himself out as such 
in the regular course of his business activities; and 


‘¢(2) the term ‘representative’ does not include 
an independent contractor. 


“Sec, 102. (a) No State, or political subdivision 
thereof, shall have power to assess, after the date of 
the enactment of this Act, any net income tax which 
was imposed by such State or political subdivision, 
as the case may be, for any taxable year ending on or 
before such date, on the income derived within such 
State by any person from interstate commerce, if the 
imposition of such tax for a taxable year ending after 
such date is prohibited by section 101. 
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‘«(b) The provisions of subsection (a) shall not be 
construed— 


‘<(1) to invalidate the collection, on or before the 
date of the enactment of this Act, of any net income 
tax imposed for a taxable year ending on or before 
such date, or 


‘©(2) to prohibit the collection, after the date of 
the enactment of this Act, of any net income tax 
which was assessed on or before such date for a tax- 
able year ending on or before such date. 


“See. 103. For purposes of this title, the term ‘net 
income tax’ means any tax imposed on, or measured by, 
net income. 


“See, 104. If any provision of this title or the appli- 
cation of such provision to any person or circumstance 
is held invalid, the remainder of this title or the appli- 


cation of such provision to persons or circumstances 
other than those to which it is held invalid, shall not 
be affected thereby.’’ 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 17017 & 17018 


DISTRICT OF COLUMBIA, 
Petitioner, 


Vv. 


GENERAL MOTORS CORPORATION, 


Respondent. 


REPLY BRIEF FOR PETITIONER 


Respondent, in its caunterstatement of the case,: says that it adopts 
petitioner's statement of the case with certain modifications which it sets 
forth. One of the modifications refers to the activities of respondent's Zone 
Offices as described in petitioner's brief. Respondent, ‘at page 2 of its brief, 
says: 

* * *The Zone Office activities described at 

length by Petitioner occur outside the District 

except for regular visits to dealers, including 

dealers located in the District, by the District . 

Managers’ and less frequent and irregular visits by 

higher level personnel. (J A 399-430.) 


Respondent also states in its counterstatement of the case at page 3 of its 


brief as follows: 


* * *Not only the entire manufacturing activity, 
but almost the entire selling activity (which is merely 
incidental to the manufacturing) is carried on without 
the District: The only directly related District activities 
are the regular and frequent visits to dealers located in 
the District by low-level zone office personnel who 
gather information for Respondent's scheduling and 
check on dealers' circumstances to assist them in 
improving their operations* * **’, 


Both of these statements as they relate to the activities of the zone 
office personnel are incorrect and are diametrically opposed to the stipu- 
lation filed in this case (J. A. 401-406). The stipulation describes the 
activities of the various personnel assigned to zone offices in the following 


manner: The zone manager visits dealers located within the District of 


Columbia at least once a week (J.A. 405). He solicits orders as necessary 


to round out the dealers' inventories of parts and accessories, picks up some 
orders during this process, and he also assists the dealers in holding sales- 
men's meetings about six times a year where he discusses business-getting 
methods with the dealers' sales managers. In short, he advises the dealers 
on their entire manner of doing business, The assistant zone manager spends 
approximately 50 per cent of his time contacting dealers in the zone which 
includes the District of Columbia. The business management manager 
spends approximately 75 per cent of his time visiting dealers within the zone 
territory including dealers within the District of Columbia (J.A. 402), and 
his primary duty is to assist dealers within the zone in making their opera- 


tions more profitable. The zone parts and service manager checks with 


the dealers and makes recommendations relating to their service facilities. 
It is obvious from the activities listed above that the District manager 
(contrary to respondent's statement) is only one of the many zone personnel 


who visit dealers within the District of Columbia. While it may be true that 


the "low-level zone office personnel” are not the highest executives of 


General Motor's organization they, nevertheless, represent General Motors 
in the District of Columbia. 

Respondent attempts to give the impression that manufacturing is the 
“jain business of General Motors, and that sales are merely incidental to its 
manufacturing processes. It is elementary that manufacture without success- 
ful marketing of the products manufactured will prove fatal to the business. 
Respondent's selling activities are not "merely incidental;" they are 
essential. 

Respondent, at page 2 of its brief, says: 

Petitioner's description (p. 4) of the Dealer 

Selling Agreement, which is the form of contract 

between Respondent and its customers (dealers), | 

does not make as clear as it should that the dealers 

are wholly independent businesses unrelated to 

Respondent except as its customers and are in no 

sense its agents. The temporary capital financing 

provided by Motors Holding Division has no bearing. 

(J A 430-1, 469.)" 

Respondent's statement concerning Dealer Selling Agreements is 
more in the nature of an argument than a recital of facts. As such, it is 


answerable by reference to the decision of this Court in Fiat Motor Company, 


Inc. v. Alabama Imported Cars, Inc., 110 U.S. App. D.C. 252, 292 F.2d 
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745, 747, wherein this Court, referring to agreements similar to those 
between General Motors and its dealers, said: 
"These and other provisions of the agreement 
manifest a continuing business relationship involving 
the supervision and control by Fiat of numerous 
details of the Roosevelt business. * * *," 
This Court’s statement is equally applicable to the supervision and control 
that General Motors Corporation exervises over its so-called independent 
franchised dealers. 
Respondent, at page 10 of its brief, says: 
"The District of Columbia Income and Franchise 
Tax Act of 1947 has been the subject of excessive 
quantities of litigation, seriously disproportionate 
to the essentially conventional concept of the Act and 


the relatively small and simple economy of the 
District. * * *," 


Contrary to respondent's statement, there have been very few cases 
in this Court on the subject of the applicability of the Commissifners' regu- 


lations on apportionment. Since the landmark decision of this Court in 


1953 in Lever Brothers Co. v. District of Columbia, 92 U.S. App. D.C. 147, 


204 F. 2d 39, there have been, according to the recollection of counsel for 
the District, only four cases in this Court, exclusive of the present one, 
involving consideration of the Commissioners' regulations for apportionment 
of income. Of these, one, District of Columbia v. Radio Corporation, 98 
U.S. App. D.C. 119, 232 F. 2d 376, was brought by the District and did 

not involve the validity of the sales factor, but only the applicability of the 
Commissioners' August, 1953, amendments to the regulations to events 
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occuring before their adoption. The remaining cases were Evening Star 
Newspaper Co., 106 U.S. App. D.C. 360, 273 F.2d 95, smoot Sand & 
Gravel Corporation v. District of Columbia, 104 U.S. App. D.C. 292, 
261 F. 2d 758, cert. denied, 359 U.S. 968, Rehearing denied, 359 U.S. 
1005, and District of Columbia v. Gallant, (2 cases), 110:'U.S. App. D.C. 
202, 290 F. 2d 745, decided May 4, 1961, and its later appeal decided 
June 28, 1962, U.S. App. D.C. , 305 F.2d 761. Four cases 
in the United States Court of Appeals from 1953 to the present time is hardly 
an excessive quantity of litigation. 

Respondent, referring to the 'texcessive” litigation, charges that the 
Commissioners have been responsible for it saying: 

wk * * A major cause is that the District Com- 

missioners have never sought, and do not now seek, 

in good faith, to carry out the statutory mandate* * *." 

Respondent, continuing its attack upon the Commissioners, says at 
page 11 of its brief: : 

“The most recent effort of the District Com- 

missioners is the best illustration of their failure 

to observe even that elementary principle of fairness. 

The Regulation promulgated July 14, 1961, isa © 

flagrant example of ‘working both sides of the street.'* * *" 

These statements of respondent, as well as other similar statements 
found in respondent's brief, are personal attacks upon the Commissioners, 


are entirely unsupported and uncalled for, and have no place in a brief filed 


in this Court. Irrespective of their impropriety, the answer to respondent's 


statements may be found in the fact that the Commissioners’ regulatory 
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approach has been considered from time to time by this Court which has 
approved the regulatory principle devised by the Commissioners for the 
apportionment of income. The charge against the Commissioners is, by 
direct inference, a charge against this Court for the decisions it has rendered 
in the area of taxation now under consideration. 

Respondent, at page 13 of its brief, argues that petitioner has not 
clearly observed the distinction between "allocation" and "apportionment." 
The net income of respondent employed in this case for apportionment pur- 
poses a part of which was subjected to tax by the District, was determined 


by taking into account all of the financial elements of respondent's business 


both within and without the District without relating them to any particular 


area. If allocation had been employed, respondent could not have subtracted 
from its total gross income in the District and elsewhere all of the numerous 
expenses and charges which are deductible for purposes of arriving at net 
income. Allocation, contrary to apportionment, does not take into account 
the activities of a taxpayer in all of the jurisdictions in which it operates, 

but is related only to items of income and items of expense confined to 
operations within a given geographical area, e.g., rents from property where 
rentals outside the particular geographical area are not considered. The 
District did not 'tallocate't respondent's income; it apportioned respondent's 
income. It apportioned it on the basis of a sales formula. The multiple 


factor formula using property, payroll and sales employed by the Tax Court 
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and supported by respondent directed itself to identically the same net income 
and just as assuredly "allocated" respondent's net income if the District's 
formula “allocated” it. 

Respondent relies upon District of Columbia v. Evening Star News- 
paper Co., supra, for its dispute of the District's contention that respondent's 
sales to District customers resulted in income from District sources. What 
respondent overlooks is that Evening Star, in fact, concerned itself with 
income subject to apportionemtn based upon source, and income subject 
to direct allocation. All of Evening Star's direct operating income was, 
according to this Court, subject to apportionment on He basts of the District's 
sales formula; the remainder, this Court said, was specifically allocable. 
Respondent has not suggested, nor could it, that the net income here involved 
is anything other than operating income subject to apportionment in the same 
manner as was the operating income of the Evening Star Newspaper Company. 
Interestingly enough, respondent makes no attempt to show that, in essence, 
its business is any different from that of the Evening Star Newspaper Company 
which was engaged in manufacturing operations designed to produce a product 
in the form of a newspaper for sale to customers within and without the 


District. 


Respondent, at page 29 of its brief, relies upon the fact that it has 


paid taxes to Michigan, Maryland and Delaware, and quotes Finding 3(a) of 
the Tax Court's Findings of Fact in connection with such taxation where the 
Tax Court said, in part, "A portion of the net income of [respondent] 
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derived from the segment of the [respondent's] business consisting of the 
manufacturing of the products without and sale within the District of Columbia 
was taxed* * *"* by the States mentioned. It should be emphasized that the 
Tax Court's finding was not that all or the net income of respordert had been 
taxed, but that 2 portion had been taxed, and that the states so taxing had 
taken into account sates of respondent's products in the District of Columbia. 
The argument is, apparently, that because these states have already taxed 
income from respondent's sales in the District of Columbia, the District is 
now prohibited from taxing that income. Apparently, respondent does not 
quarrel with the taxes imposed upon its income from District sales by the 
States of Delaware, Maryiand and Michigan, but is solely concerned with the 


tax imposed by the District. It is futile to argue the taxing structures of 


other jurisdictions. As this Court said in Evening Star, supra, in answer 


to an argument by the District that Evening Star had not been taxed by any 
other jurisdiction, ‘Whether or not another jurisdiction sees fit to tax this tax- 
payer is immaterial. The question here is the application of the District's 

tax statute.'"' Moreover, there is no showing in this case, and respondent 
points to none, that the taxes imposed upon respondent by other jurisdictions 
were correct in amount, were the result of a correct application of other 
taxing statutes and regulations, or fairly represented the income of respondent 


attributable to its activities. 


Respondent, at pages 30 and 31 of its brief, refers to the multi- 
factor formulas used by Delaware, Maryland and Michigan and argues 
"double taxation" although admitting that overlapping is not, of itself, 
improper. In effect, respondent argues that the District's formula of sales 
is improper because Delaware, Maryland and Michigan have other formulas. 
Of course, if these States employed a formula comparable to the District's 
formula, each of them would tax sales basically within their respective juris- 
dictions and the result could hardly be complained of. It is only because 
these States do not employ the District's approach that respondent has any 
point at all. The gravamen of respondent's position is that the District 
must correspond itself to the taxing structure of the other jurisdictions. 

The District has not, however, stood alone, for in Michigan itself 
until 1955, an apportionment (or, as Michigan says, “allocation") formula 
was employed almost identical with the District's. Michigan's taxing 
statute is described in Commercé Clearing House State Tax Reporter, Michi- 
gan, Vol. 1, Par. 65-003, as follows: 

"(7 65-003] Description of Tax. —The tax has no 

counterpart in any of the states’ existing tax structures. 

It is a hybrid. It is basically a gross receipts tax and 

in some respects a net income and sales tax. However, 

the Department of Revenue contends that it is a form of 

income tax and as such they are not restructed in taxing 

receipts from interstate sales as they would be if they 

construed it as a gross receipts or gross income tax." 

According to Commerce Clearing House, Michigan, after July 1, 1955, 
employed a multiple factor formula for the purpose of allocating adjusted 


receipts where the taxpayer engaged in business within and without Michigan 
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(C.C.H. Par. 65-378). Prior to 1955, however, it appears, according to 
footnote .01 of par. 65-379 of the Reporter on Michigan that Michigan, in 
the case of a taxpayer selling tangible personal property, used a formula 
essentially identical to that of the District without reference to any factors 
other than sales. Moreover, Michigan took into account for purposes of 
its allocation of receipts of the taxpayer attributable to Michigan, shipments 
of goods made by the taxpayer to points outside the State where the property 
shipped was located within the State, and also took into account shipments to 
points within the State of tangible personal property located outside the State. 
Thus, basically, Michigan, until recently, used an approach to taxation 
comparable to that of the District and it does not appear that its approach 
was considered improper although the District's approach on the same 
principle is claimed to be invalid. 

Respondent argues that the regulations complained of deprived 


respondent of its property without due process of law. (Resp. Br. p.32) 


This Court disposed of that contention in the case of Lever Brothers v. 


District of Columbia, supra, when it stated: 


"' Certainly the due process clause does not 
require apportionment of part of the gross receipts 
from sales to the jurisdiction of manufacture, '* * *,"" 


CHESTER H. GRAY 
Corporation Counsel, D.C. 
MILTON D. KORMAN 
Principal Assistant Corporation 
Counsel, D.C. 
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Assistant Corporation Counsel, D.C. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


DISTRICT OF COLUMBIA, 5 
Petitioner, 
v. a Nos. 17,017 and 
17; 018 
GENERAL MOTORS CORPORATION, : 


Respondent. 5 


PETITION FOR REHEARING EN BANC 


Pursuant to Rule 26 of the General Rules of this Court, the 
District of Columbia respectfully petitions the Court for a rehearing 
of the above-entitled case by the entire Court sitting en banc. 

On February 21, 1963, Circuit Judges Wilbur K. Miller and 
Danaher, constituting a majority of the division before which this case was 
presented, affirmed in a per curiam opinion, decisions of the District 
of Columbia Tax Court which ordered refunds to be made to respondent 
General Motors Corporation of corporation franchise taxes for the 
calendar years 1957 and 1958 in the total amount of $317, 049.83. 

Circuit Judge Fahy dissented, and, in his dissenting 
opinion, concluded that the franchise taxes Beeeseedioy the District 
against respondent should not have been reduced by the Tax Court 


through the use of a formula devised by it. In the course of his dissent, 
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Judge Fahy, speaking of the regulations promulgated by the 
Commissioners under the District of Columbia Income and Franchise Tax 
Act of 1947, as amended, said: 


"Regulations promulgated under the authority 
of enactments d the Congress have the force and 
effect of law, amounting in such a case as this to 
‘filling up the details’ of a statute. Wayman v. 
Southard, 23 U.S. (10 Wheat.) 1, 43 (1825). A court 
should be very slow to set aside such regulations. 
Under the statute above referred to the District has 
established a formula by which net income attributable 
to District sources can be determined. Apportionment 
for purposes of ascertaining District income under 
this formula is based upon sales made in the District. 
No attempt is made to levy the franchise tax on any 
sales made elsewhere by General Motors. Thus 
the case is free of one of the difficulties involved 
in District of Columbia v. Evening Star Newspaper Co., 

Li 


106 U.S. App. D.C. 360, F. . 
Later in his dissenting opinion Judge Fahy said: 


* * We are not unaware that the growing 
demand of states and cities for revenue has created 
a difficult problem where an interstate business is 
concerned. But in the present state of the law the 
District is authorized by Congress to assess a 
franchise tax on the basis of an apportionment which 
reaches income attributable to the District. The 
regulations of the Commissioners are designed to 
permit no less, and no more.” 


The nature of the operations of General Motors 
Corporation are contained in lengthy and detailed stipulations between 


the parties with certain additional facts added by the Tax Court in its 
a 


findings of fact (J. A. 399 - 486). For purposes of this ‘petition, 
respondent General Motors Corporation, during the tax years here 
involved, was, in essence, engaged in the large scale manufacture and 
sale of automobiles, trucks, and other motor vehicles, parts and 
accessories therefor, and engines. Although manufacture of these items 
was carried on outside of the District, respondent's selling and 
promotional activities in the District were the same used by it 
throughout the country. Respondent maintained offices, and employees 

in the District for the carrying on of its extensive selling and commercial 
activities, which included large-scale advertising, promotions, 
assistance to dealers, and other merchandising cede No issue 
exists as to the liability of General Motors for District of Columbia 
corporation franchise tax. The only question presented in this case is 
the applicability of the Commissioners' regulations for the purpose of 


determining the amount of that liability. 


For many years, in fact, since 1939, the District, both 


under the District of Columbia Income Tax Act of 1939, and the presently 
applicable Income and Franchise Tax Act of 1947, has consistently 
employed a formula based upon sales for determining the portion of the 


income subject to District tax of a corporation or unincorporated 
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business where the taxpayer is engaged in selling personal property 
both within and without the District. Not until the decision of the 
majority in this case has it been held by this Court that the District's 
regulations embodying a method of apportionment based upon sales 
are invalid. Prior cases before the Court under the regulations have 
involved manufacturing corporations as well as corporations which 
purchased tangible property for resale. The list of these cases includes 
such decisions as: 

Eastman Kodak Co. v. District of Columbia, (1942) 76 U.S. 
App. D.C. 339, 131 F.2d 347; Lever Bros. Co. v. District of Columbia, 
(1953) 92 U.S. App. D.C. 147, 204 F.2d 39; District of Columbia v. 
Radio Corp. of America, (1956) 98 U.S. App. D.C. l9, 232 F.2d 376; 
Smoot Sand and Gravel Corp. v. District of Columbia, (1958) 104 U.S. 
App. D.C. 292, 261 F.2d 758; District of Columbia v. Evening Star 
Newspaper Co. , (1959) 106 U.S. App. D.C. 360, 273 F.2d 95; 
District of Columbia v. Gallant, (1961) 110 U.S. App. D.C. 202, 290 


F.2d 745; District of Columbia v. Gallant, (1962) U.S. App. D.C. 


, 305 F.2d 761; and Broadcasting Publications, Inc. v. District of 


Columbia, Nos. 16, 532 and 16,535 decided November 21, 1962, 


U.S. App. D.C. , F.2d . 


In its decision in Smoot Sand and Gravel Corp., supra, 
the Court, in considering a contention of Smoot that the District's 
apportionment regulation, based upon sales, was invalid, said: 


"We agree that in Lever Bros. and RCA we were 
not called on specifically to decide whether the District 
statute required the Commissioners" regulations to 
provide for apportionment of net income on the basis of 
sales, property values, and operating costs, instead of 
exclusively on sales within the District.. But we stated 
in Lever Bros.: 


‘Certainly the due process clause does not require 
apportionment of part of the gross receipts from 
sales to the jurisdiction of manufacture. [Citing cases] 
We conclude, therefore, that the regulation 
prescribed by the Commissioners for the year 1948 and 
applied by the Assessor was valid under the Act* * *,' 


“And in the Panitz and Eastman Kodak cases we 
ruled, under earlier tax statutes, that an apportion- 
ment formula based solely on sales may validly be 
applied to multi-state business enterprises, even 
though production of the article sold occurred outside 
the District. Nevertheless, we will consider here 
the precise contentions petitioner makes." 

(104 U.S. App. D.C. 295) 


In its discussion of contentions made by Smoot, the Court 


concluded not only that the District's assessment was valid, but also 


said: 


"* * *We find nothing in these decisions [cases 
relied on by Smoot] to support an inference that in 
the District statute Congress intended to direct the 
use of any particular formula, much less the 
particular three-factor formula urged by the petitioner." 
(104 U.S. App. D.C. 297) 
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The later case of Evening Star Newspaper Co. 
specifically sustained the District's apportionment method, and it is 


to be noted that Evening Star, just like General Motors, is engaged in 


the manufacture and sale of personal property. Although in Gallant 


the Court concluded that amplification of the regulations was required, 
a matter which was accomplished by the District in July, 1961, 
shortly after the first Gallant decision, as set forth in the District's 
brief herein, no case has held the District's method of apportionment 
invalid. 

The Tax Court's opinion concluded, in essence, that the 
District's amendments to the regulations in July 1961, following Gallant 
were invalid (J.A. 484). Nevertheless, it did not undertake to amplify 
the existing regulations so as to provide a "formula" consistent with 
Gallant. To the contrary, it ignored the regulations, devised a new 
and different multi-factor "formula", and applied it retroactively. 
The majority opinion does not discuss this matter, stating without 
amplification only that: 


“Jt is our view that the opinion of the Tax Court 
is an adequate treatment of the problems involved." 


The effect of the opinion of the majority cannot be 


minimized. Neither the Tax Court's opinion, nor the opinion of 
the majority indicates the present status of the law as ‘it relates 
to the apportionment of income for District franchise tax purposes. 
Either the District has subsisting valid regulations on this subject, or 
it doesn't. If the regulations are valid, to what situations do they apply? 
If they are invalid, in what respects are they invalid, and how are 
these errors to be corrected? Must correction, if required, be 
solely through the device of a multi-factor formula consisting of 
property, payroll, and sales, or may other factors be taken into 
consideration, and to what degree? Is the District required to adopt 
precisely the "formula" devised by the Tax Court and, if it fails to do 
so, is the Tax Court again authorized to disregard aie District's 
regulations or to modify them, and under what circumstances is that 
action permissible? The District's dilemma in this area is 
compounded by the question of retroactivity, although, apparently, 
the Tax Court's actions are not so inhibited. 

The Court can take judicial notice of the: fact that numerous 
District taxpayers liable for franchise taxes are affected by the 
problems inherently created by the decision of the majority in this case. 
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The Court can take judicial notice further of the fact that District 
revenues, as well as the liabilities of District taxpayers, are 
seriously involved. 

As it now stands, these cases alone require the District 


to refund to respondent corporation franchise taxes for the years 1957 


and 1958 amounting to $317,000.00. To these years must be added 


the years following. Moreover, since issuance of the present 
decisions of the Tax Court, a large number of other corporate 
taxpayers have filed in that court petitions, based upon such decisions, 
seeking refunds of corporation franchise taxes paid by them. What 
the total result of the Tax Court decisions will be, if they stand, 
cannot at this juncture be estimated, but the amounts of taxes involved 
are obviously many hundreds of thousands of dollars which, although 
they relate to revenues of the District of past years, seriously affect 
the revenue of the District in current years. 

The Tax Court's "formula" was devised by it because it 
thought that a formula based upon payroll, property and sales was best 
suited for apportioning the income of respondent for District tax 
purposes. Whether that formula is applicable to other corporations 
necessarily remains undecided and, since the formula is not a 
regulatory formula, but is a court-determined formula, applicable 
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presumably only in the cases to which it was applied, it would appear 


to follow that each case pending before the Tax Court will have to be 
decided on its merits after full trial and, perhaps, appeal to this 
Court. 

At this juncture it is apparent from the Tax Court's 
opinion in this case, as in Gallant, that it has concluded that for each 
case before it, it is authorized and required to devise, on an ad hoc 
basis, a "formula" for the apportionment of the income of the 
complaining taxpayer "best suited" under the circumstances, whether 
that "formula" is consistent or inconsistent with any other formula 
used by the Court in any othercase. Neither the taxpayer, nor the 
District, can determine the liability of the taxpayer until the Tax 
Court's "formula" has been devised and applied although, under the 
District's regulations, a basically known result is peathed Under 
those regulations, sales in the District are related to sales of the 
taxpayer everywhere, and the net income of the taxpayer is apportioned 
accordingly. : 

Aside, however, from any other predicates for a 
rehearing of this case, there exists and is presented to the Court the 


major question of the validity of the existing Commissioners' 
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regulations and their applicability to General Motors Corporation, as 


well as to other taxpayers. For the first time, this Court, by 
affirming, as the majority did, the decisions of the Tax Court, has ruled 
that the District's regulations embodying a single element of sales 
are invalid when applied to a manufacturing corporation. That result 
is contrary to Smoot and to every other decision of this Court involving 
the subject. Since this Court has for many years said that the 
District's method of apportionment is valid, taxpayers and the District 
have, with few litigated exceptions, proceeded to a determination of 
franchise tax liability on the basis of the District's regulations. 
Circuit Judge Fahy, in his dissent, has stated that, contrary to the 
conclusion of the majority, the regulations are reasonable and valid 
and are applicable to respondent just as they have been applicable to 
other taxpayers over the years. The result which the majority 
opinion requires is so sweeping and so far-reaching that it ought not 
to be imposed in the field of District taxation without the concurrence 
of the Court after a hearing en banc. 

Though it does not so state, the decision of the majority 
effectively sets aside all prior decisions of the Court in this area. 


The conclusion reached by the majority is tantamount to a conclusion 
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that those decisions, which have held valid the District's method 
of apportionment, were wrong and that the District, in following said 
decisions, erred even though its action was based upon them. 

If the majority decision is correct then, of cvurse, the 
District and District taxpayers must accept the results which flow 
from it. It would appear clear that although certain District taxpayers 
will obtain a reduction of their franchise tax liability; others, by the 
nature of the formula devised by the Tax Court, will find their liability 
increased. If retroactivity is involved, the position of the District, 
as well as the position of District taxpayers, are obviously further 
affected. 

A petition for rehearing is not a vehicle for a repetition 
of the matters set forth in the briefs of the parties. Thus, the District 


has not herein attempted to re-argue the cases, nor to accomplish 


more than to set forth as briefly as possible the nature of this 


proceeding, and the serious and far-reaching questions presented. It 
is believed that the mere statement of the propositions convincingly 


presents ample justification for a rehearing of these case before 


the entire Court sitting en banc. 


Respectfully submitted, 


CHESTER H. GRAY 
Corporation Counsel, D.C. 


MILTON D. KORMAN 
Principal Assistant Corporation 
Counsel, D.C. 


HENRY E. WIXON 
Assistant Corporation Counsel, D.C. 


ROBERT E, McCALLY 

Assistant Corporation Counsel, D.C. 
Attorneys for Petitioner 

District Building 

Washington 4, D.C. 


CERTIFICATE OF COUNSEL 


I, Henry E. Wixon, Assistant Corporation Counsel for the 
District of Columbia, attorney for petitioner in the above-entitled case, 
hereby certify that the foregoing petition is presented in good faith and 


not for delay. 


HENRY E. WIXON 
Assistant Corporation Counsel, D.C. 


IN THE : 
UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Docket Nos. 17, 017 and 17, 018 


DISTRICT OF COLUMBIA, United States Court of Apnea's 


for the District of Columbia Circuit 
FILED «MAR e 1964 


Wathen atrlsour 
GENERAL MOTORS CORPORATION, _ CLERK 


Petitioner, 


Vv. 
Respondent. 


OPPOSITION TO PETITION OF RESPONDENT 
FOR MODIFICATION OF JUDGMENT. 

Respondent petitions the Court to modify its judgment of re- 
versal of February 13, 1964 and to remand the case *% the Tax 
Court "for consideration of the application of the regulation (held 
valid by this Court) to the facts of this case". The regulation to 
which respondent refers is set out at pages 4 to 6 of the opinion of 
this Court. It was this regulation which was attacked by respondent 
before the Tax Court, and it was under this eerertion that the 


"District sales" of respondent were determined by the Finance 


Officer. The amount of these sales which respondent desires to 


have redetermined by a de novo proceeding in the Tax Court were 
stipulated by the parties (J.A. 466, 469), were found by the Tax 
Court to constitute "District sales" for purposes of the formula de- 
vised by it (J.A. 515-517), and are recited by this Court at page 8 
of its opinion. 

Despite the stipulations, the findings of the Tax Court, and the 
statements of this Court on the subject of "District sales", respon- 
dent states that the entire matter should again be litigated. If 
respondent was dissatisfied with the Tax Court's finding of "District 
sales” it could have appealed from the decisions of that court on the 


ground that the court incorrectly determined “District sales". No- 


where in the opinion of the Tax Court, and nowhere in the brief for 


respondent, including its statement of "Questions Presented”, is 
there any assertion of error on the part of the Tax Court in its 
recitation of the "District sales” involved. The fact is that respon- 
dent was satisfied with the amount of “District sales" to which it 
had stipulated and which the Tax Court found as a fact. Respondent 
desires to obtain the advantages of a cross-appeal without having 
taken an appeal and to obtain, further, what amounts to a judgment 
in its favor without having sought it. 

As respondent at page 2 of its petition for modification of the 


judgment of this Court says: 


tGeneral Motors accepted the Tax Court's 

decision upholding its second contention and apply- 

ing a three-factor formula i 

sales to customers located in the District. 

fore it had no occasion to appeal from the decision.” 
But appeal was essential if respondent disagreed with the amount of 
“District sales" within the meaning of the District's regulation (as 
well as the Tax Court's conclusion on that matter) for the District's 
regulation was the elemental point in the Cee 

Accepting, aS General Motors in its petition says it did, the 
Tax Court's formula, ‘including the factor of sales to customers 
located in the District”, Genera! Motors necessarily recognized 
the propriety of regarding aS "District sales" sales of its merchan- 
dise to District customers. Implicit in this acceptance is an 
agreement by General Motors that the sales found by the Tax Court 
to be "District sales" were “fairly attributable" to business done by 
the corporation in the District. If they were properly found by the 
Tax Court to be "District sales", perforce, they were "fairly attri- 


butable”, both under the District's regulations as well as under the 


Tax Court's determination. The remand sought by respondent is 


thus directed to a post appeal attempt to deny what, on appeal, it 


conceded. It seeks a new trial, new findings of fact and new decisions. 
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*/ Concurring opinion of Circuit Judges Wilbur K. Miller and 
McGowan in Tallman v. Udall, No. 17, 598, decided September 
19, 1963; U. 5. App. D.C. , 324 F.2d 411. 


—— 


It is clear from the record that despite respondent's assertions 
in its petition, the District, the Tax Court and this Court have never 
considered that the matter of "District sales", as such, was in 
dispute. See opinion of February 13, 1964, pages 7, 8, 16. 

It is respectfully submitted that this case has been fully pre- 
sented in allof its aspects; that the matter of "District sales" has 
been completely reviewed; that General Motors Corporation accepted 
the Tax Court's conclusion concerning "District sales"; that it did 
not appeal from the Tax Court's decisions, and that the petition for 
modification of the judgment of this Court of February 13, 1964 


should be denied. 


CHESTER H. GRAY 
Corporation Counsel, D.C. 


MILTON D. KORMAN 
Principal Assistant Corporation 
Counsel, D.C. 


HENRY E. WIXON 
Assistant Corporation Counsel, D.C. 


ROBERT E. McCALLY 

Assistant Corporation Counsel, D.C. 
Attorneys for Petitioner 
District Building 
Washington, D.C. 20004 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Opposition to 


Petition of Respondent for Modification of Judgment was mailed, 
postage prepaid, to William T. Plumb, Jr., Esq., 800 Colorado 
Building, Washington, D.C., 20005, attorney for respondent, this 


6th day of March, 1964. 


ROBERT E. McCALLY 
Assistant Corporation Counsel, D.C. 
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For tHe Distrier or Contemp Cincecrr 


Nos. 17,017 and 17,018 


Disrrict or CoLumpBia, Petitioner, 
Vv. 


Generar. Morors Corporation, Respondent, 


On Petition for Review of Decisions of the 
District of Columbia Tax Court 


Avoysius I, Power 
Doxaup KX, Barnes 
Tuomas J. HtGies 
3044 West Grand Boulevard 
Detroit 2, Michigan 
Seymour S. Mintz 
Winuianm TT. Plume, Jr. 
S00 Colorado Building 
Washington 5, D.C. 
Attorneys for Respondent. 
Hocax & Hartson, 
Washington, D. C. 
Of Counsel. 


Press or Byron S. Apams, Wasittncton, D.C, 


IN THE 


United States Court of Appeals 


For tHe District oF Cotumsia Circuit 
Nos. 17,017 and 17,018 


District or Cotumsia, Petitioner, 
v. 


GeneraL Motors CorporaTION, Respondent. 


On Petition for Review of Decisions of the 
District of Columbia Tax Court 


ANSWER TO PETITION FOR REHEARING EN BANC 


Respondent opposes the petition for rehearing en banc 
in the above captioned cases and rests on this Court’s per 
curiam opinion of February 21, 1963, affirming the decisions 
of the District of Columbia Tax Court, Jo V. Morgan, J.,” 


1 Probably no one has a greater reputation as a scholar in the field of 
state and local taxation than Judge Morgan, derived not only from his long 
tenure on the bench of a court dealing exclusively with that subject, but 
also from his long active participation in the American Bar Association’s 
Committeo on State and Local Taxes. He was chairman of that Committec 
when it was deliberating the Uniform Division of Income for Tax Purposes 
‘Act which was promulgated by the Commissioners on Uniform State Laws and 
approved by the Committee on State and Local Taxes, the Section of Taxation, 
and the House of Delegates of the American Bar Aasociation. 


2 


and adopting its exhaustive and carefully considered opin- 
ion, a copy of which is printed for convenient reference 
in the Appendix hereto. 


Three of the four judges who have considered the instant 
case, viz. Judge Morgan and Circuit Judges Miller and 
Danaher, agreed upon the result and the reasons for it, as 
definitively set forth in Judge Morgan’s opinion. The fourth 
—JudgeFahy—appears to agree in principle, but he would 
reverse because, ‘‘I cannot say that they [the regulations 
prescribing a single factor formula of sales] are unrea- 
sonable under the authorizing statute.’?* We respectfully 
submit that, as was found by the other three judges on the 
basis of extensive proofs, it was amply established that 
the formula as applied in the circumstances of this case 
produced a completely unreasonable result in direct con- 
flict with the mandate of the taxing statute. D. C. Income 
and Franchise Tax Act of 1947, as amended, Title X, $$ 1, 
2 ($§ 47-1580, 47-1580a, D. C. Code 1961). The Tax Court’s 


opinion, adopted by this Court, answers every point raised 
by Judge Fahy’s dissent and by the petition for rehearing. 


The Tax Court made the following unchallenged and 
binding findings of fact (App. infra, p. 3a): 


‘*5. The segment of [General Motors’] business 
which was conducted both within and without the Dis- 
trict of Columbia consisted of the manufacture of a 
certain number of automobiles and kindred products 
without the District and the sale thereof to customers 
within the District. The net income from this segment 
of |General Motors’] business was earned by a series 
of transactions beginning with the manufacture of 
products in several states and ending with the sale 
to customers in the District. While the net income was 
not realized until sale, it was earned in part by man- 
ufacture of the products sold, including in addition to 


2Judge Fahy joined in the per curiam opinion in District of Columbia y. 
Gallant Incorporated, 113 App. D.C. 92, 305 F. 2d 761, affirming the Tax 
Court’s holding that the regulations were unreasonable as applied in that case, 
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actual manufacture, procurement of material, financ- 
ing, use of property and administration. 

“<6, The method used by the assessing authority of 
the District attributed to the District 100 per eentum 
of the net income derived by [General Motors] from 
that segment of its business which consisted of the 
manufacture without, and sale of the products within 
the District. The percentage thus determined was 
out of all reasonable proportion to the trade or busi- 
ness carried on or engaged in by [General Motors] 
within the District.”’ 


The applicable sections of the statute, S$ 47-1580 and 
47-1580a (D. C. Code 1961), expressly state that net income 
from trade or business carried on both within and without 
the District is deemed to be from sources both within and 
without and that the portion subject to tax is only that 
“fairly attributable”’ to District business. The formula 
applied by the District herein taxed 100% of the income 
from the segment of Respondent’s business so carried on. 
It made no apportionment. It failed to comply with the 
mandate of the statute. See Tax Court opinion, App. 
infra pp. 6a-12a. 


Judge Fahy states: ‘‘The Tax Court ... is evidently of 
the view that what the statute means... is that income 
from District sources must be deemed to be from internal 
and external sourees ....’”? The income referred to is 
income produced from that segment of Respondent’s busi- 
ness which consists of manufacture without the District 
of goods which are sold to customers within the District. 
What the Tax Court found, on the basis of ample testimony, 
was that the source of such income was not solely at the 
location of the customer in the District. That finding is 
supported not only by the evidence but by numerous state- 
ments of the Supreme Court (App. infra, pp. 7a-Sa), and 
aceords with Judge Fahy’s own view ‘‘that as a matter 
of economies income is produced not alone out of sales 
put also by combining the elements of capital and labor.’’ 
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On the basis of such findings, and in accordance with the 
statutory mandate, the Tax Court properly determined 
that the regulations were unreasonable in attributing the 
entire net income from the manufacture of goods for sale 
to District customers, not even to the situs of the sales, 
but to the situs of the customers? 


The point is well illustrated by the Tax Court’s hypo- 
thetical example (App., infra, pp. 9a-10a) of a taxpayer 
who manufactures solely in Maryland and sells solely in 
the District. Obviously, business is carried on both within 
and without, and the manufacturing in Maryland cannot 
be ignored as one source of the income therefrom. Yet the 
regulation would assign it entirely to District sources. It 
is no answer to say that General Motors has other factories 
and other customers outside the District, and that the 
formula relieves the income from such activities from tax. 
Such income is entirely from outside sources, and cannot 
be taxed in the District. But the apportionment required 
by the statute is not accomplished by a formula which 
merely excludes such income from the tax base, while tax- 
ing 100% of the further segment of income which was pro- 
duced in some part by District activity but in major part 
by activities elsewhere. 


We strongly disagree with the District’s contention that 
there is any inconsistency between the decision in this 
cease and the holdings of prior decisions of this Court. The 
Tax Court opinion adequately distinguishes them, and de- 
tailed discussion would be inappropriate here. We sub- 
mit, however, that the decision here under review followed 


3 Judge Fahy states: ‘‘ Apportionment for purposes of ascertaining District 
income under this formula is based upon sales made in the District. No at- 
tempt is made to levy the franchise tax on any sales made elsewhere by 
General Motors.’’ Actually, the evidence shows that the taxed sales were 
not ‘‘made in the District,’’ but on the contrary were ‘‘made elsewhere by 
General Motors’’. (J.A. 406-7, 410-2, 420-1, 426, 428-9, 434-5, 437-8, 440-1, 
443-4, 446, 448-9, 455, 475-6.) The customers were in the District, but not the 
sales, The tax is on the privilege of engaging in business in the District, 
not of having customers in the District. 
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logically and inevitably from this Court’s decisions in 
Smoot and the two Gallant cases, which will be briefly dis- 
cussed. 


In Smoot Sand and Gravel Corp. v. District of Colum- 
bia, 104 App. D.C. 292, 261 F. 2d 758, cert. denied, 359 U.S. 
968, this Court, speaking through Judges Edgerton, Baze- 
lon and Washington, held that the proofs there submitted 
failed to establish that the formula produced an arbitrary 
and unreasonable result as applied to that taxpayer. It 
distinguished Hans Rees’ Sons v. North Carolina, 283 U.S. 
123, where such an arbitrary and unreasonable result had 
been proven to exist. As Judge Fahy points out herein, 
the Supreme Court has not condemned single factor 
formulae per se. But decisions sustaining such formulae 
turn largely on the failure of evidence (see Tax Court opin- 
ion, App. infra, pp. 16a-19a). The single factor property 
formulae in Underwood Typewriter Co. v. Chamberlain, 
254 U.S. 113, and Bass, Ratliff € Gretton v. State Tax Com- 
mission, 266 U.S. 271, and the single factor formula based 
on intra-state sales in Ford Motor Co. v. Beauchamp, 308 
U.S. 331, were upheld because there was no factual show- 
ing that the formulae produced unreasonable results in 
those cases.‘ A formula very similar to those upheld in 
Underwood and Bass was invalidated in Hans Rees because 
the taxpayer established by adequate proofs that the 
formula attributed to North Carolina a share of the tax- 
payer’s income ‘‘out of all appropriate proportion”’ to the 
business carried on by the taxpayer within the State. 


In this case, Respondent has accepted the invitation of 
this Court in Smoot, and has painstakingly presented item 
by item the proof, lacking in that case, which shows that 
the formula applied produced an arbitrary and unreason- 


4 It is of interest that the use of any of those three formulae in this case 
would have produced a windfall for Respondent. The Underwood and Bass 
formulae would produce only a very small tax for the District and the Ford 
formula none at all or virtually none. 
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able result in these circumstances, directly in conflict with 
the command of the statute. The Tax Court, on the basis 
of such proofs, made the findings heretofore quoted. Ac- 
cordingly, the attempt to distinguish Hans Rees fails. 


We agree with Judge Fahy that administrative regula- 
tions which ‘‘fill up the details’’ of a statute should not be 
upset merely because a court believes that some other 
regulation ‘‘may be a more appealing one’’. But this 
Court has many times recognized that a regulation which 
does not conform to the statute is invalid. (App. infra, 
pp. 8a-9a.) In District of Columbia v. Gallant Inc., 110 
App. D.C. 202, 290 F. 2d 745, this Court (speaking through 
Judges Edgerton, Fahy and Washington) declared that, 
where the regulations fail to provide a valid formula, it is 
the duty of the Tax Court to adopt the formula which it 
deems ‘“‘best suited’? for determining the income ‘‘fairly 
attributable’’ to the business done in the District. This the 
Tax Court has done here, after hearing evidence on the 
merits of the various possible alternatives. 


Subsequent to that first Gallant decision, the District 
amended its regulations, by prescribing a formula of allo- 
cation on the sole basis of destination of sales. Upon re- 
mand of that case, the Tax Court rejected the amended 
regulation as invalid. Since the business involved con- 
sisted primarily of sales, without manufacturing, the Tax 
Court accepted the single factor of sales as suited to the 
case. But it rejected the location of the customer as the 
test, looking instead to the place where the sale was prin- 
cipally secured, negotiated or effected.’ This Court, again 
speaking through Judges Edgerton, Fahy and Washing- 
ton, affirmed per curiam. District of Columbia v. Gallant 
Inc., 113 App. D.C. 92, 305 F. 2d 761. This Court approved 


5 If that formula were applied here, we submit that it would reduce General 
Motors’ tax liability to practically nothing because its sales were not ‘‘prin- 
cipally sccured, negotiated or effected’’ within the District. See record 
references in footnote 3, supra. 
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the Tax Court’s departure from the regulations and the 
Tax Court’s application of a formula based on location of 
sales activity as ‘‘reaching a fair and just result in this 
ease’’, The Court added, however, that it did ‘‘not be- 
lieve that in every case this is the only possible test’”’; and 
it recognized that ‘‘in other cases, other factors may be 
equally, or even more, relevant’? than the location of the 
selling activity. This is such a case, where the addition of 
manufacturing activity makes it inappropriate to consider 
only the sales factor. 


The petition for rehearing argues that the existing de- 
cision in this case will, if allowed to stand, cause serious 
uncertainty in the administration of the tax statute. On 
the contrary, this decision settles what had become an 
intolerable problem not only to multi-state businesses hav- 
ing customers in the District but also the District Finance 
Office which is charged with the administration and en- 
forcement of the statute. This is clearly shown by the 
letter of March 22, 1961 (attached as Appendix A to the 


Tax Court opinion) from the Finance Officer to the District 
Commissioners recommending the adoption of a three- 
factor formula and tentatively approved by the Commis- 
sioners on March 30, 1961 (App. infra, pp. 29a-39a). 


That there is confusion there can be no doubt. It arises, 
however, not from the decision, but from the failure of the 
District Commissioners to adopt proper regulations. It 
would not be necessary for the Tax Court to make ad hoc 
determinations of the ‘‘best suited”’ formula if the Com- 
mnissioners would respond to the mandate of this Court, in 
Gallant and in the decision herein, to proceed by regula- 
tions to establish an apportionment method consistent with 
the statute and not improperly burdening income from out- 
of-District activities. 


This Court’s per curiam decision of February 21, 1963 
is plainly correct. That has been held by Circuit Judges 
Miller and Danaher, affirming Judge Morgan, and fore- 
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shadowed by the opinion of Judges Edgerton, Bazelon and 
Washington in Smoot, and of Judges Edgerton, Fahy and 
Washington in the two Gallant decisions. A rehearing 
would not change the result except to delay the settlement 
of pending cases and the promulgation of a proper regu- 
lation. 


Respectfully submitted, 


Avoysius F. Power 

Downatp K. Barnes 

Tuomas J. HuGHES 
3044 West Grand Boulevard 
Detroit 2, Michigan 


Seymour 8. Mintz 

Wituram T. Piums, Jr. 
800 Colorado Building 
Washington 5, D. C. 


Attorneys for Respondent. 


Hocan & Hartson 
Washington, D. C. 


Of Counsel 
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APPENDIX 
Findings of Fact and Opinion 


{as filed January 29, 1962, with amendments of February 
27, 1962 incorporated] 


These two cases have been consolidated for hearing and 
disposition. They involve the same questions of taxation 
for the calendar years 1957 and 1958. The assessing 
authority of the District of Columbia assessed the petitioner 
substantial franchise taxes. The petitioner here appeals 
from the assessments and claims that they are invalid. 
The respondent insists that the assessments are proper and 
justified under Title X of the District of Columbia Income 
and Franchise Tax Act of 1947." 


Findings of Fact 


Most of the facts are stipulated and, together with 
exhibits, are found as stipulated. 


The Court finds additional facts for the taxable years 
involved as follows: 


1. The petitioner had business establishments in 38 states 
and the District of Columbia. The principal office or head- 
quarters of the petitioner was in Detroit, Michigan. There 
was an executive office in New York City in which were 
located the financial executives of the petitioner. 


2. (a) The factories of the petitioner were located princi- 
pally in the states of Michigan, Ohio, Illinois, Indiana, 
New York, New Jersey, Delaware, Maryland, Missouri, 
California and Georgia. There was no factory or assembly 
plant of the petitioner in the District of Columbia. 


(b) Approximately fifty per centum of petitioner’s 
physical properties, including factories, equipment and in- 


1 Title X of Chapter 15 (Sections 47-1580 and 47-1580a), D. C. Code, 1951 
Edition. 


2a 


ventories, and payroll amounts were located or paid in 
Michigan. 


(c) All Cadillac automobiles and all heavy trucks of the 
petitioner’s GMC and Coach Divisions were manufactured 
in Michigan. In addition, many component parts of auto- 
mobiles and quantities of Buick, Oldsmobile and Pontiac 
automobiles were manufactured in that state. 


(d) At the petitioner’s factory or plant in Maryland 
there were assembled Chevrolet automobiles for shipment 
to the District of Columbia and the surrounding states. 


(e) At the petitioner’s factory or plant in Delaware 
there were assembled Buick, Oldsmobile and Pontiac auto- 
mobiles for shipment to the District of Columbia and the 
surrounding states. 


3. (a) The petitioner in accordance with the statutes of 
the respective states filed income tax returns and paid 
income taxes for the taxable years involved as follows: 


Year State Amount 


1958 Delaware $ 127,844.95 
1957 Maryland 510,792.31 
1958 Maryland 271,425.75 
1957 Michigan 8,955,799.55 
1958 Michigan 6,940,309.50 


(b) A portion of the net income of petitioner derived 
from the segment of the petitioner’s business consisting of 
the manufacturer of products without, and sale within the 
District of Columbia was taxed by the above mentioned 
states, pursuant to apportionment formulas (with factors 
of property, payroll and sales), as provided by their laws. 


4. At a conference between the representatives of the 
petitioner and of the Finance Officer of the District of 
Columbia, after notice of the latter’s intention to assess 
the deficiencies here involved, the representatives of the 
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petitioner protested the contemplated assessment and stated 
that the apportionment made was out of all proportion to 
the business carried on in the District by the petitioner; 
and that the formula used was basically unfair because it 
did not take into consideration or employ factors which 
were important in the production of income from manu- 
facturing; and suggested that factors other than sales 
should be employed in apportioning the income of the peti- 
tioner and suggested that the property and payroll factors 
should be considered. 


5. The segment of petitioner’s business which was con- 
ducted both within and without the District of Columbia 
consisted of the manufacture of a certain number of auto- 
mobiles and kindred products without the District and the 
sale thereof to customers within the District. The net 
income from this segment of petitioner’s business was 
earned by a series of transactions beginning with the 
manufacture of products in several states and ending with 
the sale to customers in the District. While the net income 
was not realized until sale, it was earned in part by manu- 
facture of the products sold, including in addition to actual 
manufacture, procurement of material, financing, use of 
property and administration. 


6. The method used by the assessing authority of the 
Distriet attributed to the District 100 per centum of the 
net income derived by the petitioner from that segment of 
its business which consisted of the manufacture without, 
and sale of the products within the District. The per- 
centage thus determined was out of all reasonable propor- 
tion to the trade or business carried on or engaged in by 
petitioner within the District. 


Opinion 


The assessing authority of the District of Columbia 
assessed the petitioning taxpayer deficiencies in franchise 
tax and interest as follows: for the calendar year 1957 a 
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deficiency of $268,585.40, plus interest of $35,379.40 or a 
total of $303,964.80; and for the calendar year 1958 a 
deficiency of $167,468.44, plus interest of $11,860.89 or a 
total of $179,329.33. The total amount of both deficiencies, 
$483,294.13, was paid by the petitioner. These appeals 
followed. The petitioner claims that the deficiencies and 
interest in their entirety were erroneously assessed. On 
the other hand, the respondent contends that they were 
validly assessed. 

For the reasons hereafter stated the Court holds that 
deficiencies and interest for the two taxable years in the 
total amount of $317,049.83, were erroneously assessed 
against, and collected from the petitioner. 


Before stating the reasons for the above holding, the 
Court will consider and dispose of the constitutional 
questions raised by the petitioner to the extent that it is 
empowered so to do. 

I 


CoNnSTITUTIONAL QUESTIONS 


The petitioner has raised three constitutional questions, 
namely, that in violation of the Constitution (a) the applica- 
tion of the formula results in the taxation by the District 
of Columbia of values without its borders or taxing 
jurisdiction, (b) the provision of the statute which exempts 
or relieves from taxation those corporations or unincor- 
porated businesses which have no office, warehouse or place 
of business in the District, while imposing a tax on those 
who do have an office, warehouse or place of business in 
the District is unconstitutionally discriminatory, and (c) 
the attributing to the District of Columbia 100 per centum 
of the net income of the petitioner derived from that 
segment of its business, which consisted of the manufacture 
of products without, and sale thereof within the District, 
resulted in a tax out of all reasonable proportion to its 
business carried on or engaged in within the District. The 
Court does not believe it can decide those questions because 


da 


of the muddled condition of the status of the Court, that is 
to say, whether it is a court or an administrative agency. 


It is clear that Congress attempted to make the Board 
of Tax Appeals a court, or, at least, take away its ad- 
ministrative function as ‘‘a constituent member of the 
assessing authority’’ by the Act of July 10, 1952, (see third 
paragraph of Section 47-2402, D. C. Code, 1961 Edition). 
Such attempt, however, has been held to be abortive. 


In Hosmer v. District of Columbia, 77 U. S. App. D.C. 
295, 135 F. 2d 654, 71 W.L.R. 932, Judge Prettyman held 
that the then Board of Tax Appeals was not a court, but 
“a constituent member of the assessing authority”. He 
held the same in Hamilton National Bank v. District of 
Columbia, 85 U.S. App. D.C. 109, 176 F. 2d 624, 77 W.L.R. 
1102. After those two decisions Congress attempted, at 
least, to negative or correct the effect of those decisions by 
providing in the Act of July 10, 1952, making the Board of 
Tax Appeals the ‘District of Columbia Tax Court’’, that 
“the said District of Columbia Tax Court shall not be 
deemed or held to be a constituent member of the assessing 
or taxing authority of the District of Columbia’. In a 
recent case, District of Columbia v. Brady, 109 US. 
App. D.C. 324, 288 F. 2d 108, Judge Prettyman, however, 
held as follows: 

“¢Moreover, under the Code, the ultimate exhaustion 
of the administrative remedy, i.c., a decision by the 
Tax Court, an ‘independent agency’ in the District 
Government, or indeed even the filing of an appeal 
with that Court, precludes the taxpayer from filing 
suit under his common-law remedy. If the exhaustion 
of the administrative remedy is a bar to a common-law 
action a fortiori it can in no sense be a condition 
precedent to such a suit. 

‘We conclude that Dr. Brady’s failure to exhaust 
his administrative remedy did not preclude his bringing 
action in the District Court.*”’ 


2 It is interesting to note that the same result would have occurred from a 
holding that the Tax Court was a court and not an administrative agency. 
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The Tax Court of the United States is by the organic 
Act, a designated administrative agency.’ In several cases 
in that Court it was held that it could decide constitutional 
questions, although serious doubts about that function have 
been expressed by some of the judges of that Court. This 
Court is, however, uncertain as to its power to decide a 
constitutional question and believes that until the matter 
is more clearly or definitely settled by the United States 
Court of Appeals or by a declaratory act of Congress, it 
should not decide the questions, but merely note, as it here 
does, that the constitutional questions were here raised. 
The Court, therefore, will decide the other issues presented 
under the law as it exists. 


II 
Tue Basis ror TaxaTION 


These cases involve franchise taxes imposed by Section 
47-1571a* of the Code, which provides as follows: 


“For the privilege of carrying on or engaging in 
any trade or business within the District and receiving 
income from sources within the District, there is hereby 
levied for each taxable year a tax at the rate of 5 per 
centum upon the taxable income of every corporation, 
whether domestic or foreign.”’ 


The question which the Court must answer is: what is 
the portion of the petitioner’s net income that was fairly 
attributable to the trade or business carried on by it within 
the District of Columbia during the taxable years involved, 
1957 and 1958, and other net income from sources within 
the District—within the meaning of that part of Section 
47-1580° reading as follows: 


3 Actually it is a court. There is, and has been for sometime, a2 movement 
to have it declared to be a Federal Court. 


4 Section 2 of Title VII, D. C. Income and Franchise Tax Act of 1947. 
5 Section 1 of Title X, ibid. 
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«¢*** The measure of the franchise tax shall be that 
portion of the net income of the corporation * * * as 
is fairly attributable to any trade or business carried 
on or engaged in within the District and such® other 
net income as is derived from sources within the 
District; * * *.”’ 


The question presented in these cases relates solely to 
that segment of the petitioner’s business which involves the 
manufacture of a certain number of automobiles and 
kindred products outside the District of Columbia and the 
sale thereof to customers within the District. To use the 
language of the many regulations, the trade or business 
contemplated by the Act is ‘‘the manufacture and sale or 
purchase and sale of tangible personal property’’. The 
Commissioners have correctly interpreted the term ‘‘trade 
or business’’ to include a combination of either ‘‘manu- 
facture” and “‘sale”’ or of ‘‘purchase”’ and “‘sale”’. Other- 
wise, the regulations would have read ‘‘manufacture, pur- 
chase or sale’’.. (See among others, Section 10-2(¢) (1) (2), 
Regulations of August 6, 1953.) The regulations in the 
respect indicated are consonant with the legally estab- 
lished fact that, ‘‘income may be defined as the gain 
derived from capital, from labor, or from both combined”’ 
Strattons Independence, Ltd. v. Howbert, 231 U.S. 399, 
415, 58 L. Ed. 285, 34 S. Ct. 186; Doyle v. Mitchell Bros. 
Co., 247 U.S. 179, 185, 62 L. Ed. 1054, 38 S. Ct. 467; Eisner 
y. Macomber, 252 U.S. 189, 207, 64 L.Ed. 521, 40 S. Ct. 
189. (And we might add ‘‘onterprise’’.) The cases, Under- 
wood Typewriter Co. v. Chamberlain, 254 U.S. 113, 65 L. Ed. 
165, 41 S. Ct. 45 and Bass, Ratcliff and Gretton, Ltd. v. 
State Tax Com., 266 U.S. 271, 69 L. Ed. 282, 45 S. Ct. 82, 
have frequently been cited to support one factor formulas, 
and in that connection they will be discussed with other 
similar cases in a later portion of this opinion. At this 
point they are cited to show that the ‘‘trade or business”’ 


6 The word ‘‘such’’, apparently was ineptly inserted. It has no meaning 
or significance. 
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with which we are here concerned includes both the manu- 
facturing as well as the selling of the merchandise involved; 
that the net income therefrom is earned by both activities ;7 
and that, while net income is not ‘‘realized’’ until sale, it 
is earned in part by the manufacture of the article sold. 
In the Underwood Typewriter Co. case (254 U.S. at page 
120) is the following: 


‘‘The profits of the corporation® were largely earned 
by a series of transactions beginning with manufac- 
turing in Connecticut and ending with sale in other 
states.’” 


Likewise in the Bass, Ratcliff & Gretton case (266 U.S. 
at page 282) we find this: 


*‘So in the present case we are of opinion that as 
the Company carried on the unitary business of manu- 
facturing and selling ale, in which its profits were 
earned by a series of transactions beginning with the 
manufacture in England and ending in sales in New 
York and other places—the process of manufacturing 
resulting in no profit until it ends in sale, ete.’’ 
(Emphasis supplied.) 


And as the Supreme Court said in Hans Rees’ Sons v. 
North Carolina, 283 U.S. 123, 75 L. Ed. 879, 51 S. Ct. 385: 


“‘Undoubtedly the enterprise of a corporation which 
manufactures and sells its manufactured product is 
ordinarily a unitary business, and all the factors in 
that enterprise are essential to the realization of 
profits.’’ 


Til 
REGULATION AND Formuta Must Comprty Wirn Law 


At the outset it should be pointed out that, legally, any 
formula or method for the apportionment or determination 
of net income taxable by the District must, in respect of 


7 Together, of course, with administrative activities. 


8 Similar to the petitioner herein, 
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multistate businesses, accord with that part of Section 
47-1580a° of the Code, which is in this language: 


“cee Tf the trade or business of any corporation 
* ¢ * is carried on or engaged in both within and 
without the District, the net income derived therefrom 
shall, for the purposes of this article be deemed to be 
income from sources within and without the District. 
* ©? (Emphasis supplied.) 


In McCeney v. District of Columbia,? 97 U.S. App. D.C. 
282, 285, 230 F. 2d 832, 84 W.L.R. 625, Judge Washington, 
commenting on the failure of the Commissioners to follow 
the statute in promulgating regulations, said: 


“Section 47-1601 is explicit that the tax is to be 
paid on the ‘market value’ of the interest involved. 
This requires, we think, that the actual market value 
of the interest be determined as nearly as possible. 
Although Section 47-1607 provides that the value of 
remainder interest is to be determined by sub- 
tracting from the value of the property the value of the 
life interests, determined in such manner as the Com- 
missioners’ regulations prescribe, this does not au- 
thorize the Commissioners to adopt regulations which. 
result in disregarding the directive of the statute to 
tax only the market value of the interest. It is 
axiomatic that administrative rules must be consistent 
with the statute under which they are promulgated.” 
(Emphasis supplied.) 


See also: Manhattan General Equipment Co. v. Commis- 
sioner, 297 U.S. 129, 134, 80 L. Ed. 528, 56 S. Ct. 397; 
Addison v. Holly Hill Fruit Products, Inc., 322 U.S. 607, 
616, 88 L. Ed. 1488, 64 S. Ct. 1215; Thompson v. Amalga- 
mated Casualty Ins. Co., 207 F. 2d 214, 220. 


Any formula or method which does not conform to, or 
comply with the plain and unambiguous directive or man- 


9 Section 2 of Title X, District of Columbia Income and Franchise Tax 
Act of 1947. 


10 Involved an inheritance tax, 
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date of the law is, therefore, not legally permissible. For 
instance, if a corporation manufactures its products at its 
only plant in Maryland and sells them in the District, 
a formula with sales as the sole factor would be illegal, 
because under it the entire net income would be assigned to, 
or deemed to be from sources within the District. Likewise, 
if property be the sole factor, the formula would be legally 
improper, because all of the net income would be thereunder 
assigned to, or deemed to be from sources in Maryland. 


It is interesting to note that, if the taxpayer has its 
office, manufacturing plant or other principal place of 
business in the District and sells some of its products or 
performs some of its services without as well as within 
the District, a formula with one factor of sales only does 
not necessarily violate the letter of the provision of the 
law that the income must be deemed to be from sources 
both within and without the District. Examples of that 
result are District of Columbia v. Southern Railway Co., 
107 U.S. App. D.C. 285, 277 F. 2d 84, 88 W.L.R. 277; 
District of Columbia v. Evening Star Newspaper Co., 106 
U.S. App. D.C. 360, 273 F. 2d 95, 87 W.L.R. 1371; and 
Thompson’s Dairy, Inc. v. District of Columbia, D.C.T.C., 
Docket Nos. 1731 and 1733, Opinion No. 988. In those cases 
a one factor formula was used, but its use resulted in loss 
of revenue to the District to which it was economically 
entitled from the use by the taxpayers of property and 
administrative services within the District. A formula with 
the factors of property, payroll and sales would have saved 
that revenue, which no doubt, is why the Finance Officer of 
the District has repeatedly requested and urged the Com- 
missioners to adopt the three factor formula for consistent 
use, that is to say, for the taxation of both resident and 
nonresident taxpayers." 

It should, moreover, be observed at this point that the 
provision for regulations apply in the statute to instances 


11 Formal submission of the three factor formula to the Commissioners and 
action thereon will appear from the Appendices A, B, and C to this opinion, 
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only where the net income of the taxpayer is ‘‘deemed to 
be income from sources within and without the District’’. 
Section 47-1580a of the Code, in part, provides: 


‘Where the net income of a corporation or unin- 
corporated business is derived from sources both within 
and without the District,’* the portion thereof subject 
to tax under this article shall be determined under 
regulation or regulations prescribed by the Commis- 
sioners.’? (Emphasis supplied.) 


Apparently, where the business is carried on solely in 
the District and the entire net income arises therein regu- 
lations or formulae are not necessary. They are only needed 
where the income is to be deemed to be from sources 
both within and without the District. 


There are two suggestions or insinuations that need com- 
ment. The first is that, if all of a corporation’s products 
manufactured outside the District are not sold therein, a 
one factor formula of sales would meet the requirement of 
the law, since it could be said that a part of the net income 
from the (entire) business of the corporation is deemed to 
be from sources without the District. The fallacy of that 
idea is due to overlooking the fact that the ‘‘trade or 
business’? covered by the act is that relating to the 
District, which is a combination of ‘‘manufacturing and 
selling’? and which is carried on in the manner stated in 
the Underwood Typewriter Co., and Bass, Ratcliff & 
Gretton cases, above cited, both within and without the 
District. To use an extreme case as the acid test, in 
Smoot Sand & Gravel Co. v. District of Columbia, 104 U.S. 
App. D.C. 292, 261 F. 2d 758, 85 W.L.R. 1078, all of the 
taxpayer’s products were manufactured or processed with- 
out the District. Ninety-five per centum was sold in the 
District, and that percentage of its net income was held to 


12 That is to say, when the business is earried on within and without the 
District. See preceding portion of Section 47-1580a of the Code. 


12a 


be taxable by the District’* under a one factor formula of 
sales. If all of the products had been sold, one hundred 
per centum of its income would have been held taxable by 
the District under that formula. 


The other suggestion is that since met income results 
from the deduction from gross income of all expenses, in- 
eluding those relating to manufacturing, the requirement 
for the apportioning of net income within and without the 
District, where the business is carried on both within and 
without the District, is met by reason of such deduction. 
That suggestion, in the first place, overlooks the fact that 
all expenses, including that relating to selling the products, 
are deducted. Moreover, what we are trying to do in these 
types of cases is to find the locale of the commercial activity 
and what portion of the net income is fairly attributable 
thereto. The usual computation of net income involving 
the inclusion of items in gross income and deducting items 
of expense therefrom is not here involved. For practical 


purposes what is important in cases of this kind is the de- 
termination of what portion of net income results from the 
use of property, from the activities of administration and 
the like and from the process of selling. 


For the reasons stated the Court does not believe that a 
one factor formula of sales can, consistent with the Act, 
be used where, as here, the trade or business involved is 
the manufacture of tangible personal property without, and 
the sale thereof within the District. 


13 The U. S. Court of Appeals evidently overlooked the mandate of the 
statute as to apportioning the income within and without the District, or it 
may have been influenced by the fact that Smoot Sand & Gravel Company 
had its principal office in the District where all of its fiscal affairs were 
handled. Two-thirds, however, of its expenses were incurred in Maryland 
and Virginia. 


13a 
IV 


Tus Eastman Kopak Company AND THE Pantrz Cases 


A great deal of confusion has arisen concerning a case 
decided some years ago by the United States Court of 
Appeals under the old District of Columbia Revenue Act of 
1939, namely Eastman Kokak Co. v. District of Columbia, 
76 U.S. App. D.C. 339, 131 F. 2d 347. In that case this 
Court, then the Board of Tax Appeals, upheld an income 
tax against Eastman Kodak Company on the entire net 
income from sales of its products in the District of Colum- 
bia. The amount of net income allotted to the District was 
computed by assigning to the District that proportion of the 
taxpayer’s income as sales in the District bore to sales 
everywhere. The United States Court of Appeals affirmed 
that holding. Several things must be kept in mind in 
relation to the Eastman Kodak Company case and to these 
cases. They arose under two differing statutes namely, 
the District of Columbia Revenue Act of 1939, and the 
District of Columbia Income and Franchise Tax Act of 
1947, respectively. The taxes imposed on corporations by 
the two acts are different in several important and essential 
respects. Flint v. Stone Tracy Co., 220 U.S. 107, 55 L. Ed. 
389, 31 S. Ct. 342. The former imposed, as far as corpora- 
tions were concerned, a pure income tax, while the latter 
levies a privilege tax, measured, it is true, by net income. 
The Eastman Kodak Company case was decided, certainly 
in this Court, on the severance theory, that is to say, that 
no income was earned until the property involved was 
sold—that ‘‘the fruit must be shaken from the tree’’, to 
speak figuratively; and that the place wherein the sale 
took place was where the income was realized. This Court 
and the Court of Appeals relied upon several Federal cases 
which were decided before the enactment of Section 119(c) 
of the Internal Revenue Code of 1939 (February 10, 1939).** 
The Federal law, as it existed earlier, and upon which those 


14 See the cases cited in Footnote 6, 76 U.S. App. D.C. page 340. 
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cases were based, was essentially the same as the District 
of Columbia Revenue Act of 1939. Section 119(c) of the 
Internal Revenue Code of 1939, however, materially 
changed the Federal law; and provided that income ‘‘from 
the sale of personal property produced (in whole or in 
part) by the taxpayer within and sold without the United 
States, or produced (im whole or in part) by the taxpayer 
without and sold within the United States, shall be treated 
as derived partly from sources within and partly from 
sources without the United States’’, which is substantially 
what that part of Section 47-1580a quoted above provides, 
as far as this case is concerned, that is to say, involving 
the manufacture of personal property withowt, and its 
sale within the District. It is interesting to note that 
Eastman Kodak Company sought to have the United States 
Court of Appeals determine the question of tax liability 
on the basis of the then new Section 119(c) of the Internal 
Revenue Code of 1939, but that Court refused to do so and 
as stated above affirmed the above mentioned decision of 
this Court. 


It should here be noted that the most important, and 
indeed, controlling difference between the District law 
involved in the Eastman Kodak Company case and the 
District of Columbia Income and Franchise Tax Act of 1947 
is that the former law did not, as does the latter (Section 
47-1580a of the Code) provide that where the taxpayer’s 
business is carried on within and without the District the 
net income, for the purpose of measuring the tax, must be 
deemed to be from sources within and without the District. 
Another difference between the 1939 and 1947 District laws 
is that under the former, since the income was earned where 
the sale was made, the passing of title, which usually com- 
pletes a sale of personal property, was determinative, while 
under the latter the passing of title is of no determinative 
effect, which was due to, or came about by the following. 
The decision in the Eastman Kodak Company case in favor 
of the District was a Pyrrhie Victory. The manufacturers 
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quickly adopted a plan whereby title and possession of 
goods shipped from points outside to customers within 
the District passed to the customers at a point outside the 
District. The United States Court of Appeals in Electric 
Storage Battery Co. v. District of Columbia, 81 U.S. App. 
D.C. 135, 155 F. 2d 867, set aside a District of Columbia 
income tax where the title to goods in a f.o.b. shipment 
passed to the customer outside the District. That and other 
cases, and the effect of the Eastman Kodak Company case 
and its use by the manufacturers resulted in the promotion 
by the District of the enactment of the District of Columbia 
Income and Franchise Tax Act of 1947," which, as far as 
corporations and unincorporated businesses are concerned, 
has two principal advantages to the District, namely, 
nullification of the effect of the passing of title and the 
elasticity of a franchise tax which could be measured by 
income attributable to buisness carried on in the District, 
regardless of the locale of the sale or the real source of 
income in the concept of pure income taxation. Congress 


did, however, as above observed, provide, as protection for 
multistate businesses, that where the business was carried 
on both within and without the District the net income from 
such business had to be considered income from sources 
without, as well as within the District. 


Panitz v. District of Columbia, 74 U.S. App. D.C. 284, 
122 F. 2d 61, 69 W.L.R. 891, has been frequently cited in 
support of a one factor formula of sales. Like the Eastman 
Kodak Company case, the law involved in the Panitz case 
was materially different from the Income and Franchise 
Tax Act,—even more so. The Panitz case arose under the 
old Business Privilege Tax Act in the District of Columbia 
Revenue Act of 1937. It simply imposed an excise tax 
measured by gross receipts from business carried on in 
the District ‘‘without any deduction therefrom on account 
of the cost of the property sold, the cost of materials, labor 


15 Chapter 15 of Title 47, D.C. Code, 1951 Edition. 
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or services or other costs * * * or any expense whatso- 
ever.’? All that was there decided was that a tax on the 
gross receipts from the commercial activity of sales (as 
required by the law) in the District was proper. There was 
no provision in the taxing statute requiring any apportion- 
ment, as does the present law, nor any provision similar in 
the slightest degree to the requirement in the current Act 
that, if the business is carried on both within and without 
the District, the net income must be apportioned accord- 
ingly. 

The provision in Section 47-1580a of the Code providing 
that, if the trade or business is carried on within and with- 
out the District of Columbia, the net income must be deemed 
to be income from sources without, as well as within the 
District, has not only been ignored in the regulations, but 
has received no comment by counsel for the District in 
their brief in this case, although this Court has repeatedly 
referred to that provision as not only important, but con- 
trolling as well. The Court is at a loss to understand the 
failure on the part of counsel to discuss the provision in 
relation to these cases and to the facts stipulated by the 
parties. 


V 
Oruer Cases Citep To Surrort A One Factor Formvuna 


Several Supreme Court cases have frequently been cited 
to support a one factor formula in the taxation of net in- 
come or gross receipts from unitary businesses or corpora- 
tions. The cases do support the use of such a formula, 
if the particular statute so provides. In none of the cases 
did the taxing statute provide, as does the District law, 
for the apportionment within and without the taxing juris- 
diction where the business is carried on within and without 
that area. The cases, briefly discussed, are the following: 


Maine v. Grand Trunk Rwy. Co., 142 U.S. 217, 35 L. Ed. 
994, 12 S. Ct. 121. Really not an apportionment case. The 
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method to be used was specifically spelled out in the Maine 
statute. 


Underwood Typewriter Co. v. Chamberlain, supra. Un- 
like or exactly opposite from the District statute, the Con- 
necticut law specifically provided that, if the business was 
carried on both within and without the State, the tax should 
be computed by the use of a one factor formula of property 
within Connecticut. 


Bass, Ratcliff & Gretton, Ltd. v. State Tax Commission, 
supra. The taxing statute provided specifically for a one 
factor formula of real and personal property in New York. 


National Leather Co. v. Massachusetts, 277 U.S. 413, 72 
L. Ed. 935, 48 S. Ct. 534. Taxing statute specifically pro- 
vided for use of a one factor formula of real and personal 
property employed in business in Massachusetts. 


It should be added that in respect of the Underwood 
Typewriter Co., Bass, Ratcliff & Gretton, Ltd. and National 


Leather Co. cases the Supreme Court in the Hans Rees’ 
Sons v. North Carolina, supra, indicated, as did our Court 
of Appeals in Smoot Sand & Gravel Co. v. District of 
Columbia, supra, that the decisions sustaining the one factor 
formulas turned largely upon the failure of evidence. This 
is what the Supreme Court said in the Hans Rees’ Sons 
case. 


<< © © * Byidence which was found lacking in the Under- 
wood and Bass Cases is present here. These de- 
cisions are not authority for the conclusion that, where 
a. corporation manufactures in one state and sells in 
another, the net profits of the entire transaction, as @ 
unitary enterprise, may be attributed, regardless of 
evidence, to either state. In the Underwood Case, it 
was not decided that the entire net profits of the total 
business were to be allocated to Connecticut because 
that was the place of manufacture, or, in the Bass 
Case, that the entire net profits were to be allocated 
to New York because that was the place where sales 
were made. In both instances, a method of apportion- 
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ment was involved which, as was said in the Under- 
wood Case, ‘for all that appears in this record, reached, 
and was meant to reach, only the profits earned within 
the state.’ The difficulty with the evidence offered in 
the Underwood Case was that it failed to establish that 
the amount of net income with which the corporation 
was charged in Connecticut under the method adopted 
was not reasonably attributable to the processes 
conducted within the borders of that state; and in 
the Bass Case the Court found a similar defect in 
proof with respect to the transactions in New York.’’ 
(Emphasis supplied.) 


New York v. Latrobe, 279 U.S. 421, 73 L. Ed. 776, 49 
S. Ct. 377. Unlike the District law, the New York statute 
specifically provided that the license fee for a corporation 
be based upon that proportion of its corporate stock that 
gross assets employed within the state bore to its gross 
assets employed everywhere. It was a corporate stock 
valuation case. 


Ford Motor Co. v. Beauchamp, 308 U.S. 331, 48 L. Ed. 
304, 60 S. Ct. 273. Unlike the District statute, Texas An- 
notated Civil Statute, Article 7084 specifically imposed ‘‘a 
franchise tax * * * based upon that proportion of the out- 
standing capital stock, surplus and undivided profits, plus 
the amount of outstanding bonds, notes and debentures, 
other than those maturing less than a year from date of 
issue, as gross receipts from its business done in Texas 
bears to the total gross receipts of the corporation from 
its entire business, * * *.”’ 


International Harvester Co. v. Evatt, 329 U.S. 416, 91 
L. Ed. 390, 67 S. Ct. 444. The Ohio statute specifically 
provided the formula to be used. Incidentally, the Ohio 
statute provided a tio factor formula, namely, of property 
and ‘‘business done”? in Ohio. 


Actually, all that the foregoing Supreme Court cases de- 
cided was that the use of the formulas specifically provided 
in the various statutes did not violate the Constitution. 
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A state case, Household Finance Co. v. State Tax Com., 
212 Md. 80, 128 A. 2d 640, relied upon to support the use of 
a one factor formula should be briefly discussed. That 
case really supports the principle that, if business is car- 
ried on within and without the District the net income must 
be deemed income within and without the District. The 
Maryland statute required the State Tax Commission, in 
the valuation of corporate stock relating to Maryland, to 
exclude business and property outside the state. The 
order of the State Tax Commission did not follow the law. 
On appeal to the Court of Appeals of Maryland the order 
of the Commission was modified to comply with the law. 
Moreover, a statutory formula or method was provided. 


VI 
Tux GALLANT Case 


District of Columbia v. Gallant, Incorporated, U.S. 
App. D.C. , 290 F. 2d 745, dealt with a regulation adopted 
by the Commissioners on August 6, 1953, for the enforce- 
ment and administration of the foregoing provisions of 
the Income and Franchise Tax Act2® The portion of 
the regulation with which we are here concerned is Section 
10-2(c). The first sentence comports with the Act. It is 
the following: 

“Tf the trade or business is carried on or engaged 
in wholly within the District, the entire net income 
from trade or business shall be allocated to the Dis- 
trict.’? (Emphasis supplied.) 


The next portion of the regulation, Subsection (1)(a) of 
Section 10-2(c), attempts to prescribe, or has for its sole 
purpose the prescribing of a formula for the determination 
of the net income taxable by the District, that is to say, 
“fairly attributable”? to any trade or business carried on 
in the District. The United States Court of Appeals in 


16 Chapter 15 of Title 47, D.C. Code, 1951 Edition. 
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the Gallant case held that the subsection was valid, but 
that it failed in its purpose, or, to use the language in the 
opinion, ‘‘failed to provide a ‘formula’ as the term is ordi- 
narily understood in the regulation’’. Later in the opinion 
is found this language (290 F. 2d at page 748) : 


“<However, irrespective of the authority of the As- 
sessor, the Tax Court itself cannot be precluded, for 
lack of a regulatory formula, from determining the in- 
come which is fairly apportionable to the District. Cf. 
McCeney v. District of Columbia, 97 U.S. App. D.C. 
282, 230 F. 2d 832 (1956). The Tax Court is, under 
Section 47-2403, to hear and determine ‘all questions 
arising’ on the appeal—here the question of what in- 
come is fairly attributable to the District—and it may 
‘reduce or increase’ the assessment as required under 
its determination of such questions. 


‘“‘The case is remanded to the Tax Court for further 
proceedings not inconsistent with this opinion. The 
Tax Court is directed to determine the amount of the 
income which is fairly attributable to the District by 


applying the August 6, 1953, regulations, including if 
necessary the use of such formula or formulae as the 
Tax Court deems best suited for determination of that 
question in this case. * * *.’’ 


In Footnote numbered 4, relating to the regulation of 
August 6, 1953, is the following: ‘‘If a valid and pertinent 
regulation is promulgated by the Commissioners, the Tax 
Court must obey it and properly apply it.’’ It is not sup- 
posed that the Court of Appeals meant that any regula- 
tion adopted by the Commissioners relating to the subject 
matter here involved should be given retroactive effect in 
face of the well established principle that such cannot be 
done if, as decided in the Gallant case, there was a valid 
regulation in effect during the prior year. District of 
Columbia v. Radio Corporation of America, 98 U.S. App. 
D.C. 119, 232 F. 2d 376, 84 W.L.R. 918, cert. denied, 352 
U.S. 845, 1 L. Ed. 2d 51, 77 S. Ct. 44. But assuming that 
the United States Court of Appeals might have intended 
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an exception or relaxation of the rule and intended that 
any new regulation be given retroactive effect, as was 
assumed in this Court’s Memorandum on Remand in the 
Gallant case, this Court is of the opinion that, for the 
reasons stated in that memorandum, to which reference is 
here made to avoid repetition, the regulation adopted by 
the Commissioners on July 14, 1961, purporting to relate 
or pertain to the foregoing provisions of the Income and 
Franchise Tax Act (See Sections 47-1580 and 47-1580a of 
the Code) is invalid. The principal objection to the July 14, 
1961, regulation is that to apply it in this case to the trade 
or business involved would violate the plain and unam- 
biguous provision of Section 47-1580a of the Code that ‘If 
the trade or business of any corporation * * * is carried 
on or engaged in both within and without the District, the 
net income derived therefrom shall, for the purposes of 
this article, be deemed to be income from sources within 
and without” the District.’? The Court is of the opinion, 
therefore, that the use of the July 14, 1961, regulation in 


this case would be improper. 


VII 
Tur Brest Suitep FormvULA 


In the light of the Gallant case, the Court believes that 
it is its duty to determine the amount of net income that 
was fairly attributable to the District of Columbia within 
the meaning of Section 47-1580 and 47-1580a of the Code, 
and to use such formula or formulae as will be agreeable 
to, and not violative of any provisions of those sections. 
This Court assumes, of course, that the United States 
Court of Appeals requires that in adopting a formula this 
Court follow all pertinent provisions of the taxing statute. 


17 It is important to note that the use of the phrase ““within and without the 
District’’ shows that the term ‘‘trade or business’’ includes that which is done 
without as well as within the District, otherwise the provision would be mean- 
ingless or at least, unnecessary, since there would never be any occasion 


for its use. 
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With that in mind and considering the nature and extent 
of the trade or business carried on by the petitioner in 
relation to the District, that is to say, the manufacture of a 
certain quantity of products and administrative activities 
without the District and the sale of those products within 
the District, the Court is of the opinion that a formula is 
necessary for the determination of the portion of peti- 
tioner’s net income which was fairly attributable to busi- 
ness carried on within the District within the meaning of 
Section 47-1580 and 47-1580a of the Code; and that the 
formula best suited for that determination is the following: 


The portion of petitioner’s net income fairly at- 
tributable to the trade or business carried on or 
engaged in within the District of Columbia by the peti- 
tioner during the taxable years 1957 and 1958 shall be 
determined by multiplying its total net income by a 
fraction, the numerator of which is the property factor 
plus the payroll factor plus the sales factor, and the 
denominator of which is three. 


1(a) The property factor is a fraction, the numer- 
ator of which is the average value of the petitioner’s 
real and tangible personal property owned or rented 
and used by the petitioner in the District during the 
taxable year, except property from which petitioner 
derived net income subject to direct allocation under 
the regulations pertaining to the District of Columbia 
Income and Franchise Tax Act of 1947,’* and the de- 
nominator of which is the average value of all the peti- 
tioner’s real and tangible personal property owned or 
rented and used during the taxable year. 


(b) Property owned by the petitioner is valued at 
its original cost. Property rented by the petitioner is 
valued at eight times the net annual rental rate. Net 
annual rental rate is the annual rental rate paid 


18 For example, real estate rented to tenants, the rents therefrom being 
‘such other income as is derived from sources within the District’’, within 
the meaning of Sections 47-1580 and 47-1580a of the Code, the net income 
from which is taxable separately from that derived from ‘‘trade or business’’. 
D. C. v. Evening Star Newspaper Co., 106 U.S. App. D.C. 360, 273 F. 2d 
95, 87 W.L.R. 1371. 
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by the petitioner, less any annual rental rate received 
by it from sub-rentals. 


(c) The average value of property shall be deter- 
mined by averaging the value at the beginning and 
ending of the taxable year. 


2(a) The payroll factor is a fraction, the numerator 
of which is the total amount paid in the District during 
the taxable year by the petitioner for compensation, 
and the denominator of which is the total compensation 
paid everywhere during the taxable year. 


(b) Compensation is paid in the District, if: 


(i) The individual’s service is performed entirely 
within the District. 


(ii) The individual’s service is performed both 
within and without the District, but the service 
performed without the District_is incidental to the 
individual’s service within the District, or 


(iii) Some of the service is performed in the 
District and (1) the base of operations, or, if there 
is no base of operations, the place from which the 
service is directed or controlled is in the District, or 
(2) the base of operations or the place from which 
the service is directed or controlled is not in any 
state in which some part of the service is performed, 
but the individual’s residence is in the District. 


3(a) The sales factor is a fraction, the numerator 
of which is the total sales by the petitioner in the 
District during the taxable year, and the denominator 
of which is the total sales by the petitioner everywhere 
during the taxable year. 


(b) Sales of tangible personal property are in the 
District if: 

(i) The property is delivered or shipped to a 
purchaser, including the United States, within the 
District of Columbia, regardless of the f.0.b. point 
or other conditions of the sale. 


The foregoing formula is, incidentally, substantially 
similar to the formula provided for multi-state businesses 
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in the Uniform Division of Income for Tax Purposes Act,” 
and to that recommended by the Finance Officer to the 
Commissioners in a memorandum dated March 22, 1961, 
and tentatively approved by the Commissioners on March 
30, 1961 (See Appendices ‘‘A’’, ‘“B”’ and ‘*C”’ to this 
opinion). The formula, however, is adopted, because, in 
the opinion of the Court, it is intrinsically the best suited 
under the facts and in view of the nature of the trade or 
business involved herein. 


The parties have stipulated facts sufficient for the appli- 
cation of the foregoing formula. 


The Court has not overlooked the decision in the Gallant 
ease that the regulation providing a one factor formula of 
sales is valid in that case. That decision, however, must 
be considered in the light of the circumstances in that case, 
that is to say, that the taxpayer, Gallant Incorporated, was 
engaged primarily in ‘‘the purchase and sale’’, and not 
‘the manufacture and sale’’, with its principal office in the 
District, and sold the tangible personal property involved 
in that case within and without the District, which per- 
mitted the use of the sales factor only, without violating 
the letter of the directive in the Act that the income had to 
be treated as earned, or from sources within and without 
the District, which would not be true in this case where 
the products involved were manufactured without but sold 
within the District. The use of the one factor formula in 
the Gallant case did deprive the District of Columbia of 
some revenue, but not all, so that, strictly speaking as 
observed above, the formula did not violate the letter of 
the law. The same is true of the Southern Railway Co., 
Evening Star Newspaper Co. and Thompson’s Dairy, Inc., 
cases. 


19 Approved, 1957, by the National Conference of Commissioners on Uniform 
State Laws and by the American Bar Association. 
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Computation or Taxes anD INTEREST DuE 
Year 1957 


The factors of property, payroll and sales as defined in 
the formula may be stated as follows: 


District of District 
Everywhere Columbia Percentage 


Property” $6,247,160,370 $ 1,360,676 .0218% 
Payroll $2,662,072,037 $ 1,268,180 0477% 
Sales $9,461,855,874 $37,185,704 3930% 

Combined Percentages 4625% 
Total Percentages divided by 3 (average) 1542% 


The portion of petitioner’s net income for 1957 fairly 
attributable to the business of manufacturing and selling 
its products carried on within the District is computed as 
follows: 


Total Net Income ...........+0-0005 $1,312,092,839.00 
Three Factor Apportionment 

Percentage .1542% 
Net Income Apportioned to District..$  2,023,247.00 
Plus Other Net Income from Sources 

in the District 10,320.00 
Total Net Income Taxable by District 2,033,567.00 
Rate of Tax 5% 
Tax Due by Petitioner 101,162.25 
Interest from 4/15/58 to 5/20/60 at 

Y% of 1% per month"? 13,151.25 
Total Tax and Interest Due for 1957 .$ 114,313.50 


20 The item of ‘‘Property’’ includes both owned and rented property, the 
latter valued at 8 times the annual rent paid by petitioner. 


21 Section 47-1589¢(b), D.C. Code, 1951 Edition, Supplement VIII, provid- 
ing for interest on interest does not apply, because the amount assessed 
and demanded was exorbitant. 
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Year 1958 


The factors of property, payroll and sales as defined in 
the formula may be stated as follows: 


District of District 
Everywhere Columbia Percentage 


Property $6,403,673,576 $ 1,326,209 0207 % 
Payroll $2,354,049,741 $ 1,233,787 0524% 
Sales $7,853,393,381 $32,542,519 4144% 

Total Percentages A875 % 
Total Percentages divided by 3 (average) -1625% 


The portion of the petitioner’s net income for 1958 fairly 
attributable to business carried on within the District of 
Columbia by the petitioner is computed as follows: 


Total Net Income ............eccee0s $653,396,893.00 
Three Factor Apportionment 

Percentage 1625% 
Net Income Apportioned to District ....$ 1,061,769.00 
Plus Other Net Income from Sources 

in the District 15,418.00 
Total Net Income Taxable by District ..._1,077,187.00 
atop le Rance voiecheiiceacetlelcletaerctetcicic- 5% 
Tax Due by Petitioner 53,859.35 
Interest from 4/15/59 to 5/20/60 at 

Y%, of 1% per month™ $ 3,770.15 
Total Tax and Interest Due for 1958 ..$ 57,629.50 


22 Section 47-1589¢(b), D.C. Code, 1951 Edition, Supplement VIII, provid- 
ing for interest on interest does not apply because the amount demanded in 
the assessment was exorbitant, 


CoMPUTATION OF REFUND 
Year 1957 


The amount of franchise tax and interest for the year 
1957 to be refunded to the petitioner is computed as follows: 


Tax 


Originally and 

Voluntarily paid 

by Petitioner $ 4,198.70 
Deficiency paid 

by Petitioner 268,585.40 


Total paid 

by Petitioner $272,784.10 
Amount due 

by Petitioner 101,162.25 


Refund payable 
to Petitioner $171,621.85 


Interest 


None 


$35,379.40 


$35,379.40 


13,151.25 


$22,228.15 


Year 1958 


The amount of franchise tax and interest for the year 
1958 to be refunded to the petitioner is computed as follows: 


Tax 


Originally and 

Voluntarily paid 

by Petitioner $ 1,500.00 
Deficiency paid 

by Petitioner 167,468.44 


Total paid 

by Petitioner $168,968.44 
Amount due 

by Petitioner 53,859.35 


Refund payable 
to Petitioner $115,109.09 


Interest 


None 


$11,860.89 


$11,860.89 
3,770.15 


$ 8,090.74 


Total 


$ 4,198.70 


303,964.80 


$308,163.50 
114,313.50 


$193,850.00 


Total 


$ 1,500.00 
179,329.33 


$180,829.33 
57,629.50 


———— 


$123,199.83 


x 
ConcLusION 


For the reasons hereinbefore stated the Court holds as 
follows: 


Docket No. 1698. That a deficiency in franchise tax for 
the calendar year 1957 in the amount of $171,621.85, and 
interest thereon in the amount of $22,228.15, or a total of 
$193,850.00, were erroneously assessed against and collected 
by the respondent from the petitioner; and that the peti- 
tioner is entitled to a refund thereof with interest thereon 
at the rate of 4 per centum per annum from May 20, 1960, 
to the date of the payment of the refund. 


Docket No. 1699. That a deficiency in franchise tax for 
the calendar year 1958 in the amount of $115,109.09, and 
interest in the amount of $8,090.74, or a total of $123,199.83, 
were erroneosuly assessed against, and collected by the re- 
spondent from the petitioner; and that the petitioner is en- 


titled to a refund thereof with interest thereon at the rate 
of 4 per centum per annum from May 20, 1960, to the date 
of the payment of the refund. 


Decisions will be entered for petitioner. 
[signed] Jo. V. Morcan 


Jo. V. Morgan, 
Judge 
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GOVERN MENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 
FINANCE OFFICE 


March 22, 1961 


MemoranpuM To THE Commissioners, D. C. 
(Through the Director of General Administration) 


SusseEct: 


Proposed amendment to the Income and Franchise Tax 
Regulations implementing the District of Columbia 
Income and Franchise Tax Act of 1947, as amended. 


It is recommended that the Commissioners approve the 
attached proposed amendment to Subsection 10.2-(¢) (1) of 
the Regulations pertaining to the District of Columbia In- 
come and Franchise Tax Act of 1947, as amended. Sub- 
section (1) of Section 10.2-(¢) relates specifically to the 


methods to be employed in determining the portion of net 
income to be apportioned to the District in the case of 
a corporation or unincorporated business deriving income 
from sales of tangible personal property both within and 
without the District. 


The District of Columbia Income and Franchise Tax Act 
of 1947, as amended, imposes a tax upon the taxable income 
of every corporation and unincorporated business, whether 
domestic or foreign (unless expressly exempt under the 
Act), for the privilege of carrying on or engaging in any 
trade or business in the District and of receiving in- 
come from sources within the District. ‘Taxable income”’ 
is defined in the Act to mean ‘‘the amount of net income 
derived from sources within the District within the mean- 
ing of Title X”’ of the Act. 


Section 2 of Title X of the Act provides, in pertinent 
part, as follows: 
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‘‘Where the net income of corporation or unincorpo- 
rated business is derived from sources both within and 
without the District, the portion thereof subject to tax 
under this article shall be determined under regulation 
or regulations prescribed by the Commissioners.”’ 


The present sales regulation was promulgated by the 
Commissioners in 1953 and provides for apportioning the 
net income of corporations engaged in selling tangible per- 
sonal property both within and without the District in the 
ratio that District sales bear to sales everywhere. The 
present regulation defines the phrase ‘‘District sales’’ to 
mean: 


‘«* * * aj] sales to District customers the income from 
which is fairly attributable to the trade or business 
carried on or engaged in within the District, including 
solicitation in the District by salesmen or other repre- 
sentatives of the taxpayer, that portion of sales to 
customers outside the District the income from which 
is fairly attributable to the trade or business carried 
on in the District, and sales of tangible personal prop- 
erty the income from which is from District sources.’’ 


The foregoing regulation has been found to be both in- 
equitable and unworkable not only at the administrative 
level but by the District of Columbia Tax Court. In Smoot 
Sand and Gravel Corp. v. District of Columbia, D.C.T.C. 
Docket No. 1340, decided September 4, 1957, the District 
of Columbia Tax Court, speaking of the present sales regu- 
lation, stated: 


“Tt will be noticed that the formula attempts to deal 
with three situations. The first involves sales to custo- 
mers within the District of Columbia, the income from 
which is ‘fairly attributable ete.,’ the second, to eusto- 
mers outside the District, the income from which is 
‘fairly attributable ete.,’ and the third, ‘sales of tan- 
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gible personal property the income from which is from 
District sources.’ When it is considered that the stated 
purpose of the formula is to determine what is ‘fairly 
attributable to trade or business’, and what is ‘derived 
from sources in the District’ the formula is meaning- 
less. It is like saying ‘fairly attributable’ income is 
‘fairly attributable’ income, and income derived from 
District sources is income derived from District 
sources.” 


And Lo! The Phanton Caravan has reached 
The Nothing it set out from—. 


‘There is no standard, no test, no yardstick, as in the 
earlier regulations, by which it may be determined 
what business activity will produce income that ean be 
said to be ‘fairly attributable to any trade or business’ 
in the District. The provision in the regulation that 
‘District sales’ include ‘solicitation in the District by 


salesman or other representatives of the taxpayer’ 
does not eure the defect, since there are many other 
activities connected with, or related to sales.”’ 


In a series of cases following the foregoing decision, the 
District of Columbia Tax Court has consistently refused to 
apply the present regulation. Needless to say, it has be- 
come virtually impossible to deal with taxpayers such as 
General Motors Corporation, General Foods Corporation, 
the Lever Brothers Company, Radio Corporation of Amer- 
ica, Ford Motor Company, and every other corporation, 
large and small alike, in the face of the position taken by 
the Tax Court and the resulting nebulous status of the 
present sales regulation. 


On February 7, 1961 there was forwarded to the Commis- 
sioners, D. C., through the Director of General Administra- 
tion, a proposed amendment to Section 10.2-(¢) of the Tn- 
come and Franchise Tax Regulations. That amendment 
contained, inter alia, a new three-factor formula, composed 
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of property, payroll and receipts, for apportioning to the 
District a fair and reasonable portion of the net income of 
service-type businesses which operate both within and with- 
out the District. What we said there concerning the use 
of a three-factor formula as opposed to a single-factor 
formula is equally applicable herein. Suffice to say that a 
three-factor formula consisting of property, payroll and 
sales is the most acourate and equitable method yet devised 
for apportioning among the States the taxable net income 
of corporations operating in a number of States. In cases 
involving questions of apportionment of income of multi- 
state businesses, the Supreme Court of the United States 
has stated many times that arithmetical accuracy is not 
possible in this difficult area of taxation, and mathematical 
precision is not required. 


The three-factor formula set forth in the proposed 
amendment has been enacted or recommended for enact- 
ment, in whole or in part, by some twenty States, and is 
gaining widespread recognition as the most effective and 
accurate method yet conceived for apportioning business 
income among the several taxing jurisdictions. It has been 
endorsed for use by all of the States, on a uniform basis, 
by most, if not all, of the major associations of State as- 
sessors and tax administrators, and by the House of Dele- 
gates of the American Bar Association. 


While it is not possible to estimate with any degree of 
accuracy the revenue effects of the adoption of the proposed 
three-factor formula, its adoption will bring about some 
decrease in revenue. This decrease in revenue will be off- 
set to some extent by the increase in revenue anticipated 
from the adoption and application of the three-factor for- 
mula relating to service-type business. Also, it is believed 
that the adoption of the three-factor formula contained in 
the proposed amendment will produce certain tangible and 
intangible economic benefits. Corporations have been mov- 
ing their offices from the District at an alarming rate over 
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the past several years chiefly, we believe, in an effort to 
avoid liability for payment of District corporation fran- 
chise taxes. It is believed that most of the corporations 
which have removed their offices from the District have 
done so because of the inequitable results flowing from the 
application of the present single-factor sales formula, and 
would not have done so if the District had had in effect a 
three-factor formula for measuring the amount of their 
taxable income to be apportioned to the District. If by the 
adoption of the proposed amendment large corporations 
can be persuaded to remain in the District, or to move their 
offices into the District, it follows that the District will 
benefit therefrom not only tax-wise, but in many ways. The 
whole economy of the District would be revitalized, and 
a dangerous trend would have been stemmed. In addition, 
several states which anticipated a loss of revenue prior to 
the adoption by them of such a three-factor formula have 
reported that such loss was not in fact incurred. 


Under the proposed amendment the property and payroll 
factors for sales corporations are, with one minor excep- 
tion, the same as the property and payroll factors for serv- 
iee-type corporations. Generally, the sales factor attributes 
to the District all sales of tangible personal property de- 
livered or shipped to a purchaser within the District. Sales 
of tangible personal property to the United States Govern- 
ment are separately considered in accordance with the pro- 
visions of the Act relating to such sales. 


It is imperative for the proper enforcement of the Income 
and Franchise Tax Act that the present regulation per- 
taining to sales corporations be amended. Since the Dis- 
trict of Columbia Tax Court refuses to apply the present 
regulation, the Finance Office has been placed in an unten- 
able position in its dealings with corporate taxpayers. It 
is believed that the proposed three-factor formula comes 
as near to complete equity as is possible in this complex 
area of taxation. 
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It is recommended that the attached proposed amendment 
to Section 10.2-(c) of the Income and Franchise Tax Regu- 
lations be referred to the Corporation Counsel for technical 
legal review with instructions to incorporate this proposed 
amendment to Section 10.2-(c) of the Regulations with the 
proposed amendment to Section 10.2(c) which was for- 
warded to the Commissioners on February 7, 1961. It is 
further recommended that, after review by the Corporation 
Counsel, a public hearing be held on the proposed amend- 
ments after which, with such changes as may appear neces- 
sary, the attached proposed amendment be approved by the 
Commissioners to become effective January 1, 1962. 


Finance Officer 
Approval recommended: 


Director of General Administration 


[APPENDIX ‘‘B”’ TO OPINION] 


Proposep AMENDMENT To Section 10.2-(¢) (1) or THE Recu- 
LATIONS PERTAINING TO THE District or Cotumsia Iy- 
COME AND Francuise Tax Act or 1947, as AMENDED 


(8) Where income for any taxable year is derived from 
the manufacture and sale or purchase and sale of tangible 
personal property, the portion thereof to be apportioned 
to the District shall be determined by multiplying the total 
net income from such trade or business by a fraction, the 
numerator of which is the property factor plus the pay- 
roll factor plus the sales factor, and the denominator of 
which is three. 


(a) The property factor is a fraction, the numerator of 
which is the average value of the real and tangible 
personal property owned by, rented to, or used by 
the taxpayer in the District during the taxable year, 
and the denominator of which is the average value of 
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the real and tangible personal property owned by, 
rented to, or used: by the taxpayer everywhere: Pro- 
vided, that neither the numerator nor the denomi- 
nator of the property factor shall include property, 
or any portion thereof, the taxpayer’s income from 
which is subject to direct allocation of these regula- 
tions, or which is used by the taxpayer in a trade or 
business, the income from which is allocable or ap- 
portionable under another method or formula of 
these regulations. Where property is used in any 
activities the income from which is allocable or ap- 
portionable partly under this subsection and partly 
under another section or subsection of these regula- 
tions, the taxpayer may employ, subject to the ap- 
proval of the Assessor, or the Assessor may require 
the use of any method which will reflect properly the 
portion of the average value thereof to be used in 
arriving at the property factor under this subsection. 


Property owned by the taxpayer is valued at its 
original cost to the taxpayer. Property rented to 
or used by the taxpayer is valued at eight times the 
net annual rental rate which is the annual rental rate 
paid by the taxpayer less any annual rental rate re- 
ceived by the taxpayer from subrentals, provided 
that such rental and subrental rates are reasonable. 
The term ‘‘net annual rental rate’? includes amounts 
paid or accrued for the use or rental of the property 
or facilities of another whether paid as rent, reason- 
able compensation for use or by any other designa- 
tion, and whether paid pursuant to statutory enact- 
ment, lease or rental agreement of any kind, contract, 
or otherwise. If the Assessor shall determine that 
any net annual rental rate or subrental rate is un- 
reasonable, or if no rate is charged, he may deter- 
mine and apply such rate as will reasonably reflect 
the average value of the property rented to or used 
by the taxpayer. 
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The average value of property shall be determined 
by averaging the values at the beginning and end 
of the tax period, but monthly or quarterly values 
of property may be used by the taxpayer, subject to 
the approval of the Assessor, or the Assessor may 
require the use of such values if reasonably necessary 
to reflect properly the average value of property 
owned by, rented to, or used by the taxpayer during 
the tax period. 


The payroll factor is a fraction, the numerator of 
which is the total compensation paid or accrued by 
the taxpayer in the District during the taxable year, 
and the denominator of which is the total compensa- 
tion paid or accrued by the taxpayer everywhere 
during the taxable year. ‘Compensation’? means 
wages, salaries, commissions, and any other form of 
remuneration paid or accrued to officers and em- 
ployees for personal services, and, in the case of 
unincorporated businesses, compensation also means 
wages, salaries, commissions, and any other form of 
remuneration paid or acerued to the individual own- 
ers and members for personal services actually 
rendered without regard to the 20 per centum limita- 
tion provided for in Section 3(a)(15) of Title III. 
Compensation paid or accrued other than in cash 
shall be valued at its fair market value as of the date 
of payment or accrual, whichever is earlier. Com- 
pensation is paid or accrued in the District if— 


(1) the individual’s service is performed within the 
District, or 
(2) the individual’s service is performed within and 


without the District, but the service is performed 
primarily within the District, or 


(3) some of the individual’s service is performed in 
the District and (A) the base of operations or, 
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if there is no base of operations, the place from 
which the service is directed or controlled is in 
the District or (B) the base of operations or the 
place from which the service is directed or con- 
trolled is not in the District or in any state in 
which some part of the service is performed, 
but the individual’s residence is in the District. 


Where compensation is paid or accrued for services 
the income from which is allocable or apportionable 
partly under this subsection and partly under an- 
other section or subsection of these regulations, the 
taxpayer may employ, subject to the approval of the 
Assessor, or the Assessor may require the employ- 
ment of any method which will reflect properly the 
portion thereof to be used in arriving at the payroll 
factor under this subsection. 


The sales factor is a fraction, the numerator of which 
is the total sales of the taxpayer in the District dur- 
ing the taxable year, and the denominator of which 
is the total sales of the taxpayer everywhere during 
the taxable year. 


Sales of tangible personal property to the United 
States Government are in the District if the income 
derived therefrom is not excluded from gross income 
as provided in Title III, Section 2(b) (13) of the Act. 
Sales of tangible personal property, including sales 
to the United States Government, are in the District, 
regardless of the point of passage of title, f.o.b. 
point, or other conditions of such sales, if— 


(1) the property is delivered or shipped to a pur- 
chaser within the District, or 


(2) the property is delivered or shipped to a point 
outside the District but the ultimate destination 
of such property is a purchaser within the Dis- 
trict, or 
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(3) the property is delivered or shipped to a pur- 
chaser outside the District but such sales result 
from orders taken or solicited by employees, 
agents or representatives of the taxpayer located 
in the District, or placed with or through an 
office or other place of business of the taxpayer 
in the District and such sales are not taxed to 
the taxpayer by the state to which the property 
is shipped. 


March 22, 1961 
[APPENDIX ‘‘C”’ TO OPINION] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA EXECUTIVE OFFICES 
WASHINGTON, D. C. 


March 30, 1961 


MeMoRANDUM TO THE CORPORATION COUNSEL: 


Forwarding, herewith, memorandum, under date of 
March 22, 1961, addressed to the Commissioners, by the 
Finance Officer, entitled: ‘‘Proposed amendment to the 
Income and Franchise Tax Regulations implementing the 
District of Columbia Income and Franchise Tax Act of 
1947, as amended’’. 


Your attention is invited to the last paragraph of this 
memorandum, which reads as follows: 


“Tt is recommended that the attached proposed 
amendment to Section 10.2(¢) of the Income and Fran- 
chise Tax Regulations be referred to the Corporation 
Counsel for technical legal review with instructions to 
incorporate this proposed amendment to Section 10.2 
(c) of the Regulations with the proposed amendment 
to Section 10.2(c) which was forwarded to the Com- 
missioners on February 7, 1961. It is further recom- 
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mended that, after review by the Corporation Counsel, 
a public hearing be held on the proposed amendments 
after which, with such changes as may appear neces- 
sary, the attached proposed amendment be approved 
by the Commissioners to become effective January 1, 
1962”’. 


The Commissioners, at their Board Meeting on March 
28, 1961 approved this recommendation. 


Secretary to the Board 
/s/ Georrrey M. THORNETT 


Attachments 
/i 
RF 
GF 
CC: Finance Officer 
Mrs. Busch (Suspense) 


IN THE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
Docket Nos. 17,017 and 17,018 


DISTRICT OF COLUMBIA, 
Petitioner, 
vs. 


GENERAL MOTORS CORPORATION, 
Respondent. 


PETITION FOR MODIFICATION OF JUDGMENT 


Pursuant to Rule 26 of the General Rules of this 
Court, Respondent General Motors Corporation respect- 
fully petitions the Court to modify its judgment of re- 
versal, entered February 13, 1964, to the extent only of 
remanding the case to the Tax Court for consideration of 
the application of the regulation (held valid by this 
Court) to the facts of this case. 


As this Court noted at page 7 of its opinion filed herein 
on February 13, 1964, General Motors attacked the as- 
sessments made against it on two grounds: 


“General Motors paid the assessment under protest, 
and appealed to the Tax Court. In that court, two 
primary arguments were urged as to the invalidity 
of the assessed deficiencies: one, that the numerator 
of the sales formula was too broad, in that it in- 
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cluded sales which were not ‘District sales’; and, 
two, that use of the single factor apportionment 
formula itself was permitted neither by the District 
Code nor by the Constitution.” 


The Tax Court sustained the Respondent’s second argu- 
ment, above, finding the regulation invalid and substitut- 
ing, as “best suited”, a three-factor apportionment formula 
based upon property, payroll, and destination of sales. 
The regulation having been invalidated, Respondent’s first 
contention, that under such regulation, “District sales” 
were to be determined by considerations other than mere 
location of the customer (Cf. District of Columbia v. 
Gallant, Inc., 118 App. D.C. 92, 305 F.2d 761 (1962) ; 
Broadcasting Publications, Inc. v. District of Columbia, 
114 App. D.C. 166, 313 F.2d 554 (1962) ), was rendered 
moot and the Tax Court had no occasion to pass upon it. 


This Court, at page 8 of its opinion, stated its under- 
standing of Respondent’s position in that regard as fol- 
lows: 


“For the purposes of this appeal, [General Motors] 
appears to concede the correctness of the figures 
found by the Tax Court as representing ‘District 
sales’. The controversy before us, therefore, does not 
relate to the definition of what sales by General 
Motors may properly be taken to be ‘District sales’, 
made in the course of a business activity which is 
carried on both within and without the District. It 
relates, rather, to the formula to be used for appor- 
tioning to the District that part of General Motors 
entire net income attributable to its ‘District sales’.” 


General Motors accepted the Tax Court’s decision up- 
holding its second contention and applying a three-factor 
formula, including the factor of sales to customers located 
in the District. Therefore, it had no occasion to appeal 
from the decision. Cf. Marsman v. Commissioner of In- 
ternal Revenue, 216 F.2d 77, 78 (4th Cir. 1954). General 
Motors did not concede, however, that all such sales are 
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“District sales” within the meaning of the regulation, if 
valid and applicable; it has consistently maintained the 
contrary, as is clear from pages 17 and 18 of the Brief 
for Respondent in this Court. 


The Tax Court did not attempt to apply the regula- 
tion, because it held the entire regulation invalid. This 
Court has held the regulation valid, but has had no op- 
portunity to pass upon its application to these facts be- 
cause no such application has been made. Although 
substantial evidence bearing on the application of the reg- 
ulation was presented, largely by stipulation (J.A. 399- 
483), the Tax Court did not consider it, for the reason 
stated; and, depending upon what factors are considered 
to have significance, the Tax Court may want additional 
evidence. It is therefore necessary to remand to the Tax 
Court for the purpose of answering the question which 
it passed over as moot but which now becomes the sole 
issue—determining the amount of General Motors’ en- 


tire net income which is fairly attributable to the District 
on the basis of the single-factor sales formula contained 
in the regulation. 


This Court has held that the regulation is not self- 
executing in this respect. District of Columbia Vv. 
Gallant, Inc. 110 App. D.C. 202, 290 F.2d 745 
(1961). It directs allocation to the District of net 
income in the ratio that sales “fairly attributable” to the 
District bear to total sales, but does not define “fairly 
attributable”. As this Court said in Gallant, that is a 
determination which must be made by the Finance Officer, 
and, when his action is challenged, by the Tax Court. The 
test which the Tax Court applied in Gallant, with the ap- 
proval of this Court, 113 App. D.C. 92, 305 F.2d 761 
(1962), would not find “fairly attributable” to the Dis- 
trict all the sales which the Finance Officer so treated 
as a result of looking solely to the location of the custom- 
er. Neither would the tests which this Court used in 
Broadcasting Publications, Inc. v. District of Columbia, 
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114 App. D.C. 166, 313 F.2d 554 (1962). The situation 
as to remand is exactly the same as it was in Gallant. 
There, as here, the Tax Court had found the regulation 
invalid, and this Court found it valid and remanded for a 
computation pursuant to the regulation. 


Respectfully submitted, 


ALoysIus F. POWER 
DoNALD K. BARNES 
THOMAS J. HUGHES 

3044 West Grand Boulevard 
Detroit, Michigan 48202 


Wituiam T. PLuMs, JR. 
800 Colorado Building 
Washington, D. C. 20005 


Attorneys for Respondent 


Hocan & HARTSON 
Washington, D. C. 


Of Counsel 


CERTIFICATE OF COUNSEL 
I, William T. Plumb, Jr., attorney for respondent in 


the above-entitled case, hereby certify that the foregoing 
petition is presented in good faith and not for delay. 


WILLIAM T. PLUMB, JR. 


states Court of Appeals 
z aistnet ot Columbia Circuit sd: 
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IN THE CLERK 


United States Court of Appeals 


For tut District or Cotumpra Crrcvit 


Docket Nos. 17,017 and 17,018 


Districr or CoLtumptia, Petifioner. 
v. 


GexeraL Morors Corporation, Respondent, 


MOTION FOR LEAVE TO FILE MEMORANDUM SUGGEST- 
ING AFFIRMANCE OF DECISION OF DISTRICT OF 
COLUMBIA TAX COURT PURSUANT TO REMAND 
FROM THE SUPREME COURT OF THE UNITED 
STATES. AND MEMORANDUM 


Atoysits I?. Powrr 

Doxaup K,. BAkNes 

Thomas J. Hucues 
3044 West Grand Boulevard 
Detroit, Michigan 48202 


Seymour S. Mintz 

Wituiam T. Pouca, Jr. 

E. Barrerr PrerryMan, JR. 
815 Connecticut Ave. NW. 
Washington, D.C. 20006 


Attorneys for Petitioner 


IHlocan & Hartson 
Washington, D. C. 
Of Counsel. 


Parss or Byron S. AvAMs, WasitIncTON, D.C. 


oy 


IN THE 


United States Court of Appeals 


For tHe Districr or CotumBia Circult 
Docket Nos. 17,017 and 17,018 


DIstRICT OF CoLuMBIA. Petitioner, 
? 
V- 


YeENERAL Motors Corporation, Respondent. 


MOTION FOR LEAVE TO FILE MEMORANDUM SUGGEST- 
ING AFFIRMANCE OF DECISION OF DISTRICT OF 
COLUMBIA TAX COURT PURSUANT TO REMAND 
FROM THE SUPREME COURT OF THE UNITED 
STATES 


General Motors Corporation, the respondent in this ac- 
tion before this Court, respectfully moves that the Court 
grant leave to file the accompanying memorandum suggest- 
ing the affirmance of the Tax Court’s decision in this case 
following remand to this Court from the Supreme Court 
of the United States. 


Respectfully submitted, 


Avoysius F. Powrr 

Donautp K. BarNEs 

Tuomas J. HuGHES 
3044 West Grand Boulevard 
Detroit, Michigan 48202 


Seymour S. Mixtz 

Wituiam T. Puma, JR. 

E. Barrett PrerryMan, JR. 
815 Connecticut Ave., N.W. 
Washington, D. C. 20006 


Hocan & Hartson Attorneys for Petitioner 
Washington, D. C. 
Of Counsel. 


RECEIVED 


MAY 24 1965 


CLERK OF THE UNITED 
STATES COURT OF APPEALS LN THE 


United States Court of Appeals 


For tue Districr or CotumsBia Circurr 
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Docket Nos. 17,017 and 17,018 


District or Couumsia, Petitioner, 
v. 


GENERAL Morors Corporation, Respondent. 


MEMORANDUM SUGGESTING AFFIRMANCE OF DECI- 
SION OF DISTRICT OF COLUMBIA TAX COURT PUR- 
SUANT TO REMAND FROM THE SUPREME COURT 
OF THE UNITED STATES 


General Motors Corporation, respondent in this Court, 
respectfully suggests that the Court now affirm the decision 
of the District of Columbia Tax Court, as the most appro- 
priate and expeditious disposition of the case consistent 
with the opinion of the Supreme Court of the United States. 


The District of Columbia Tax Court, on January 29, 1962, 
held that the regulation of the District Commissioners ap- 
portioning income for franchise tax purposes in the ratio 
which District sales bear to total sales was invalid as un- 
authorized by the District of Columbia Income and Fran- 
chise Tax Act of 1947 (D.C. Code 1961 $§ 47-1580, 47-1580a). 
The Tax Court, therefore, adopted a substitute formula 
which it deemed ‘‘best suited’? for apportioning General 
Motors’ income, by averaging the ratios of the three factors 
of property, payroll and sales, and it determined tax over- 
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payments accordingly. This Court, on February 3, 1964, 
reversed the decision of the Tax Court, and held the single- 
factor sales formula constitutional and authorized by stat- 
ute. District of Columbia v. General Motors Corporation, 
118 U.S. App. D.C. 381, 336 F. 2d 885. 


On April 27, 1965, the Supreme Court reversed the de- 
cision of this Court and remanded for ‘‘proceedings con- 
sistent with this opinion.’? The Supreme Court’s opinion 
concluded that the method provided in the regulations 
adopted by the Commissioners was not in conformity with 
the statute. It declared that ‘‘the language of the authoriz- 
ing statute does not permit the application of an apportion- 
ment formula which makes use of the sales factor alone.”’ 
Although the Court did not prescribe a substitute formula, 
it pointed out that, of the 38 States imposing similar taxes, 
26 employ ‘‘varieties of a three-factor formula which takes 
into account the geographical distribution of a corpora- 
tion’s payroll, property and sales, generally giving equal 
weight to each factor.’? Thus, the Court found that ap- 
proval of the District Commissioners’ regulation would 
lend sanction to an apportionment formula ‘‘seriously at 
variance with those prevailing in the vast majority of 
States and [would create] substantial dangers of multiple 
taxation.’’ 


At the conclusion of its opinion, the Court noted: 


<¢ As the District Code confides in the Commissioners 
the authority to prescribe detailed regulations, it is 
not for us to make specific prescription, and we limit 
ourselves to holding that the present regulation is un- 
authorized by the statute. Accordingly, the judgment 
of the Court of Appeals for the District of Columbia 
Cireuit is reversed and the case remanded for pro- 
ceedings consistent with this opinion.” 


This Court, in its opinion herein, 118 U.S. App. D.C. at 
390, 336 F. 2d at $94, had similarly expressed the view 
that the devising of a substitute formula, in the event that 
the formula prescribed by the Commissioners was invalid, 
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was not a judicial function that could be performed by this 
Court. But neither this Court nor the Supreme Court has 
rejected the alternative possibility that, in the absence of 
a valid formula in the regulations, the Tax Court as an 
independent administrative agency may redetermine the 
tax by such formula as it finds best suited. Such procedure 
would be consistent with the opinion of the Supreme Court 
and consistent with prior decisions of this Court. District 
of Columbia v. Gallant, Inc., 110 U.S. App. D.C. 202, 205, 
990 F. 2d 745, 748. See also District of Columbia v. South- 
ern Railway Co., 107 U.S. App. D.C. 285, 277 F. 2d S84. 


In the Gallant case, supra, this Court declared that the 
‘Tax Court ‘‘cannot be precluded, for lack of a regulatory 
formula, from determining the income which is fairly ap- 
portionable to the District,’’ and that it is in such cir- 
cumstance empowered and required to “determine the 
amount of the net income which is fairly attributable to 
the District ... by use of such formula or formulas as 
the Tax Court deems best suited for determination of that 
question in this case.” 110 U.S. App. D.C. at 205, 290 
IF. 2d at 748.1 Its power to do so derives from its statu- 
tory mandate to ‘‘determine all questions arising on said 
appeal’’ and its power to ‘caffirm, cancel, reduce or in- 
erease such assessment.’’ D.C. Code § 47-2403. 


The District of Columbia Tax Court has had a history 
parallel to that of the Tax Court of the United States. 
Originally ‘‘a constituent member of the assessing au- 
thority’? (Watrous v. District of Columbia, 77 U.S. App. 
1).C, 295, 297, 135 F. 2d 654, 656),? the District of Columbia 


1 While the Gallant case was pending on remand to the Tax Court, the 
District Commissioners amended the regulations retroactively and sought to 
apply the amendment in that pending case. The Tax Court again rejected 
the formula and applied a different one, which it found ‘best suited’? in the 
circumstances of the particular case. The Court of Appeals affirmed the de- 
cision as ‘reaching a fair and just result in this case,’’ although stating that 
‘sin other cases, other factors may be equally, or even more, relevant. "’ 
District of Columbia v. Gallant, Inc., 113 U.S. App. D.C. 92, 305 F. 2d 761. 

2The similar background of the Tax Court of the United States is noted 
in Dobson Vv. Comm’r, 320 U.S. 489, 496, 
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Board of Tax Appeals in 1952 was reconstituted as the 
District of Columbia Tax Court, and was designated ‘‘an 
independent agency, separate and apart from such assess- 
ing and taxing authority.’’* Although the amendment had 
the effect of removing the District of Columbia Tax Court 
from the domination of one of the parties to the contro- 
versies coming before it,‘ no change in its powers of review 
was made. Like the Tax Court of the United States,® it 
remains an administrative agency and the proceeding be- 
fore it is an administrative remedy.* And like the Tax 
Court of the United States, it is peculiarly qualified to per- 
form acts involving administrative discretion and to sub- 
stitute its judgment for invalid acts of the District Com- 
missioners, even in matters which might not be appropriate 
for action by a judicial tribunal. Compare Blair v. Oester- 
lein Machine Co., 275 U.S. 220, 226-227, with Williamsport 
Wire Rope Co. v. United States, 277 U.S. 551, 558-565. 


3 Act of July 10, 1952, 66 Stat. 547, ch. 649, § 5; D.C. Code 1961 § 47-2402, 
Similarly, the United States Board of Tax Appeals (later renamed the Tax 
Court of the United States, without change of status or powers) was designated 
in 1924 ‘‘an independent agency in the executive branch of the Government.’’ 
Revenue Act of 1924, § 900(k). 


48, Rep. No, 1471, 82d Cong., 2d Sess, 4 (1952); H. Rep. No, 1977, 82d 
Cong., 2d Sess. 4 (1952); see 98 Cong. Ree. 8790 (1952). Of the similar 
change in the status of the Tax Court of the United States, Mr. Justice Jack- 
son stated, ‘*The court is independent, and its neutrality is not clouded by 
prosecuting dutics.’’ Dobson v. Comm’r, 320 U.S. 489, 498. 


5 Dobson ¥. Comm"r, supra, 320 U.S, at 496-497, 499, 502; Lasky v. Comm'r, 
352 U.S. 1027, aff’g per curiam 235 F. 2d 97 (9th Cir.). See also Bahen § 
Wright, Inc. v. Comm’r, 176 F. 2d 538, 539-540 (4th Cir.). 


6 District of Columbia v. Brady, 109 U.S. App. D.C. 324, 326, 288 F. 2d 
108, 110. 


7 Those cases held that certain discretionary relief provided for in the excess 
profits tax law of 1918 was not subject to review by the courts, but was re- 
viewable by the Board of Tax Appeals, ns a qualified and independent ad- 
ministrative agency, even though the statute vested the discretion in the Com- 
missioners (just ax the District law vests the power to adopt and select ap- 
portionment formulas in the first instance in the District Commissioners and 
the Assessor (now Finance Officer) ). 
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It is more appropriate that the function of substituting 
an appropriate formula for an invalid one, in an already 
pending case, should be performed by a qualified and inde- 
pendent administrative agency, which is duly empowered 
to do so (as was held in District of Columbia v. Gallant, 
Inc., supra, 110 U.S. App. D.C. 202, 290 F. 2d 745), than 
that the case be remanded to one of the parties litigant 
for promulgation of new rules of the game. Cf. United 
States v. McCrillis, 200 F. 2d $84, 891-892 (1st Cir.). This 
is particularly so in the instant case, where the assess- 
ments under review relate to years now seven and eight 
years past, and the litigation has been pending for over 
five years. We cannot predict how soon the Commissioners 
may act to prescribe new regulations, or even whether such 
regulations when promulgated will be valid and not pro- 
ductive of further litigation. 


The most expeditious and practical disposition of this 
long-pending case, therefore, is to affirm the original de- 
cision of the Tax Court which, on a full record, found 
“best suited’? a formula which precisely coincides with 
what the Supreme Court called ‘‘[t]he standard three- 
factor formula’? already in effect in the ‘‘great majority 
of States.’’ 
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